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STATUTORY LIMITATIONS ON THE POWER OF THE 
PREROGATIVE ORDERS IN ENGLAND 


The purpose of this article is to examine the various ways in 
which the British Parliament has, from time to time, attempted 
to curb the power of the prerogative orders,! and to assess the 
success which has attended such efforts. Although it is plain that 
a statute may create a new tribunal and exclude the High Court 
from any jurisdiction of review, vet this has by no means necessarily 
precluded the High Court from having the last word. The con- 
sequent uncertainty is not desirable, and a consistent effort by the 
courts to establish settled rules upon the subject would be welcome. 
It is believed that the ensuing account of the English position will 
be of interest to readers whose own law now differs considerably 
from that of England. 


A. Statutory Limitations on the Scope of Certiorari 


Limitations and restraints on the use of certiorari were 
instituted by Acts of Parliament in the seventeenth century,? and 
by subsequent case-law,? but these obstacles could be overcome 
by consent of both parties to an action.* By far the most important 
limitation, however, is where a statute has taken away completely 
the right to obtain the remedy in particular cases, and many 
instances have arisen in which statutes appear to have done this.® 


1. The prerogative orders of certiorari, prohibition and mandamus were 
substituted for the old prerogative writs by the Administration of Justice 
(Miscellaneous Provisions) Act, 1938, s. 7, but only the form and pro- 
cedure have been changed. The substantive law surrounding the orders 
remains the same as before, and the three remedies, together with the 
injunction and the action for a declaration, are the principal methods 
whereby the High Court maintains its power of judicial review of inferior 
courts and also of statutory tribunals, when the latter are or ought to 
be acting judicially. On this subject the literature in England is 
voluminous, but see especially C. K. Allen, Law and Orders, 2nd ed., 1956. 

The attitude of the courts of the various Commonwealth countries 
towards statutory exclusion or limitation of the prerogative writs or 
orders differs. It is not proposed to discuss this wider aspect here, but 
see generally Ross Anderson, Parliament v. Court (1950) 1 U. of Queensld. 

L.J. (No. 2) 39; and de Smith, Statutory Restriction of Judicial Review 

(1955) 18 Mod. L.R. 575, 577, 579-80. 

2. e.g. 43 Eliz. c. 5 (1600); 21 Jac. Ic. 23 (1623); 3 Car. I c. 4 (1627); 16 
Car. I c. 4 (1640): all of these imposed time limits for application, etc. 

3. See Bacon, Abridgment (5th ed. 1798), ‘‘Certiorari’’, for a list of cases 
cited as illustrating limitations on certiorari; see also the Rule in Salkeld 
(1702) 1 Salk. 147; and Re Llanbeblig and Llandyfrydog (1846) 15 L.J.M.C. 
92, where an application for the writ was refused as being ‘‘out of time’”’. 

4. R. v. Dickenson (1857) 7 E. & B. 831, cited by Denning L.J. in R. v. 

Northumberland Compensation Appeal Tribunal, ex p. Shaw {1952} 1 K.B. 
338, 353. 


45. See Comyns, Digest (5th ed. 1822); and de Smith, op. cit. 
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It had been well settled by the time of the Bloodless Revolution 
that, so far as certiorari was concerned, the King’s Bench could 
not be ‘‘ousted of its jurisdiction without special words’’,® and that 
the right to a certiorari was not necessarily taken away by a statute 
giving justices power to “‘hear and finally determine’, for it only 
made the justices’ determination final as to matters of fact.7 The 
point was made emphatically by Lord Holt C.J. in Groenvelt v. 
Burwell’ that only the express words of an Act of Parliament could 
exclude the right to a certiorari or the general control of the courts 
by the King’s Bench, and more modern cases have shown that 
such express words in a statute are still held to exclude the remedy,? 
whereas anything short of express words has failed to have that 
effect.° An illuminating case is R. v. Derbyshire JJ. in 1759.4 
General quarter sessions ordered past highway surveyors to pass 
their accounts and pay the balance in their hands to a person who 
had succeeded them as surveyor. Under the statute 3 &4W.& 
M. c. 12, s. 23, “all matters concerning highways. . . mentioned 
in this Act shall be determined in the county where the same do 
lie, and not elsewhere; and . . . no presentment, indictment or 
order, made by virtue of this Act, shall be removed by certiorari 
out of the said county into any other court’. The wording of 
this section appears to be clear and express in exclusion of the 
writ, but, since the order should have been made at special sessions, 
it was out of the jurisdiction of the justices at general quarter 
sessions, and it was held that the order could be removed by means 
of a certiorari. 

Thus half a century after Groenvelt v. Burwell we find the 
words of Lord Holt being construed very strictly, as no doubt he 
intended them to be construed, for his object was to uphold the 
power of certiorari and the King’s Bench. Most of the decisions, 
like R. v. Derbyshire J J., have been based on absence of jurisdiction 
in the court below. A strong case was R. v. Moreley,'* which 
concerned the Conventicle Act. A certiorari was sought in order 


6. Smith’s Case (1682) 1 Ventr. 66; see also Crofton’s Case (1682) 1 Ventr. 
63; cf. Castle’s Case (1622) Cro. Jac. 644. 

7. R. v. Plowright (1685) 3 Mod. 95; cf. R. et Reg. v. Marriot (1692) 4 Mod. 
144, in which Lord Holt C.J. was the dissenting judge in a decision of 
two judges against one. 

8. (1699) 1 Ld. Raym. 454, 469, 1 Salk. 263, 12 Mod. 386, 390. 

9. R. v. Sussex JJ. (1813) 1 M. & S. 631; R. v. Chantrell (1875) L.R. 10 
Q.B. 587 

10. Case of Foxham Tithing (1704) 2 Salk. 607; Great Chartre v. Kennington 
(1742) 2 Stra. 1173; R. v. Medical Appeal Tribunal, ex p. Gilmore [1957 
2 W.L.R. 498, discussed below; cf. R. v. Wright (1758) 1 Burr. 543 (an 
indictment excluded by implication) 

11. 2 Keny. 299. 

12. (1760) 2 Burr. 1040 

22 Car. II c. 1 (1670) 
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to reverse several orders made by a magistrate, convicting a 
Methodist preacher and ‘‘a Master of the House wherein he preached 
and several of the audience.’”’ The Act provided that “‘no other 
court whatsoever should intermeddle with any cause or cause of 
appeal upon that Act, but they should be finally determined in 
the quarter sessions only’, and yet it was held that a certiorari 
issued on the question of jurisdiction, for ‘‘the jurisdiction of this 
court is not taken away, unless there be express words to take it 
away; this is a point settled”. The King’s Bench had found its 
way of getting round statutes excluding the writ, provided it was 
satisfied there was good reason for doing so. 


Wherever a newly-created offence has been directed to be tried 
in an inferior court according to the course of the common law 
such trial has been held to be subject always to certiorari, unless 
the creating statute contained express words to the contrary.! 
Again, where a statute creates an offence and gives cognizance of 
it to one justice, with an appeal to sessions, and takes away the 
right to certiorari as to all such proceedings, and then a later statute 
gives further powers of punishment, but does not expressly exclude 
the remedy, the former exclusion has been held not to apply by 
implication to the latter extension. Thus, where there are pro- 
ceedings under both statutes, those under the former Act cannot 
be removed by means of the writ, but those under the latter can.'® 


14. The magic wand of “‘jurisdiction’”’ has been cast quite widely by the 
superior court: see R. v. Deny (1851) 2 L.M. & P. 230; R. v. Wood (1855) 
5 E. & B. 49; R. v. Badger (1856) 6 E. & B. 137; Ex p. Bradlaugh (1878) 
3 O.B.D. 509; R. v. L.C.C., ex p. The Entertainments Protection Ass. Lid. 

1931) 2 K.B. 215; Colonial Bank of Australasia v. Willan (1874) L.R. 
5 P.C. 417 (an Australian appeal in the Privy Council); R. v. Fulham, 
Hammersmith and Kensington Rent Tribunal, ex p. Philippe (1950) 2 All 
E.R. 211. But the wand is not all-embracing, and in particular it has 
been held several times that no certiorari will issue where the court is 
satisfied that the purpose is merely to evade a statute only: R. v. Binney 
(1853) 22 L.J.M.C. 127; Dr. Sand’s Case (1697) 1 Salk. 145 (cf. the case 
of James, Duke of York, unreported, but mentioned in Dr. Sand’s Case, 
decided the other way for ‘‘reasons of royalty’); R. v. Minister of Health 
1939] 1 K.B. 232; cf. Ex p. Hopwood (1850) 15 Q.B. 121. Note also 
that some statutes have either given someone the right to apply for a 
certiorari or have restored such a previous right, as e.g. 7 Will. [V & 
1 Vict. c. 69, s. 2; see Re Dent Tithe Commutation (1845) 8 O.B. 43. 


15. Hartley v. Hooker (1777) 2 Cowp. 524, per Lord Mansfield: “If a new 
offence be created by statute, and a special jurisdiction out of the course o! 
the common law prescribed, it must be followed; in such cases there is 
no occasion to oust the common law courts, because they never could 
have jurisdiction. But where a new offence is created, and directed to 
be tried in an inferior court established according to the course of the 
common law, such inferior court tries the offence as a common law court, 
subject to be removed by writs of error, habeas corpus, certiorari, and 
to all the consequences of common law proceedings. In that case this 
court cannot be ousted of its jurisdiction without express negative words.”’ 


16. R. v. Terret (1788) 2 T.R. 735; Re Kaye (1822) 1 D. & R. 436, in which 
certiorari was held to lie; R. v. Mayor of Liverpool (1823) 2 D. & R 
Mag. Ca. 4, where the writ was held not to be available 
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An ingenious way of getting round a statutory exclusion of the 
writ was apparent in R. v. West Riding of Yorkshire JJ.,17 where 
an Act had taken away the right both to obtain a certiorari and 
to appeal to quarter sessions. It was therefore held that, where 
there had been an appeal to quarter sessions, the sessions had no 
jurisdiction and so certiorari lay to remove the proceedings. No 
doubt the decision in this case was just, but one suspects that in 
many of these earlier cases the courts, far from implementing and 
enforcing Acts of Parliament, used their powers of interpretation 
to thwart them.!® 
swung the other way in some very recent English decisions,!® where 


It is indeed strange how far the pendulum has 


the courts have tended to exclude certiorari, even though statutes 
have not attempted to do so in the instances concerned, on the 
ground that the decision of an inferior court or body had no judicial 
or quasi-judicial quality. It seems a pity that the judicature has 
been unable to steer a consistent middle course, applying the letter 
and spirit of exclusionary statutes (for it is no business of the 
courts to concern themselves with the policy behind such Acts of 
Parliament), but allowing a free operation of the prerogative orders 
in proper cases outside the statutes. 


But perhaps the most interesting case of recent years upon 
the problem of pure statutory exclusion of certiorari has been 
R. v. Medical Appeal Tribunal, ex p. Gilmore in 1957. “Error 
of law on the face of the record” is a well-established ground for 
certiorari,*} but it has been commonly believed that the remedy 
will not be applicable unless the actual error of law really does 


7 1794) 5 T.R. 629 nd see I? Jukes (1800) 8 T.R. 542, 544, 

1%. See supy tnote 14 

149. See Miller Vinistey of Health 1946, K.B. 626; Price v. Minister of 
Health 1947 1 All E.KR. 47; Summers v. Minister of Health |1947; 1 All 
E.R. 184; Johnsor Vinister of Health | 1947, 2 All E.R. 395; Howell i 
Addison 1943 3 All E.R. 29; Nakkuda Ali v. Jayaratne |1951\ A.C. 66 
an appeal to the Privy Council from the Supreme Court of ¢ eylon) 
It. v. Metropolitan Police Commissioner, ex p. Parker |1953} 1 W.L.AR 
1150; but cf. Stafford Ministery of Health 1946) K.1B. 621; 5S, 1950 
IJ), 4) (a Frene case in the Conseil d’Etat); and New Zealand Dair) 
Loard Okitu Davy Co. Ltd. 1953) N.Z.L.R. 366 (in the New Zealand 
Court of Appe \ll these cases are discussed by the author in Revoca 
tion of Licence in English Dilemma (1956) Juridical Review (N.S.) 240 
See also particularly Sydney Corporation i Havvis (1912) 4 CC... J 
and Delta Properties Ltd Lsvisbane City Council (1955) 95 CLLR. at 
18 (bot ! } Case ! am most grateful to Mr. H. Koss 

nderson of the University of Queensland Department of Law for draw 

ng my attents to these last two cases 

yA 1957) 1 OO.) 14; see note on this case by Mr. S. A. de Smith in 
1957) 20 Me lL.de. 394 
See part J LI yovlhumbervland Compe nsalion i ppeal lvihbunal, ea / 


Shau W52 K.13. 338, and the authorities discussed in the judgment 
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appear upon the face of the record.** In 1936 Gilmore was injured 
while at work, and was almost blinded in his right eye. In 1955 
he was again injured at work, this time becoming almost blind 
in his other eye. Under the National Insurance (Industrial Injuries) 
Act, 1946, anyone who suffers injury to one of two paired organs 
of which the other was already disabled was entitled to have his 
benefit assessed as if the prior disability had been incurred as a 
result of the subsequent injury. Gilmore was now totally incapable 
of working, and thus his disablement should have been assessed 
at 100 per cent. for the purpose of an award. After originally 
receiving no award at all, he appealed to the Medical Appeal 
Tribunal, which, on receipt of a specialist’s report, which was 
favourable to Gilmore, nevertheless assessed his disablement at 
20 per cent. The Act made it obligatory upon the Tribunal to 
record its decision in writing, together with a statement of the 
reasons and findings on all material facts. It did not set out fully 
the material facts, but it did include one sentence from the 
specialist’s report. Sections 36 (2) and 40 of the Act laid down that 
the decision of the Tribunal was to be final, subject to a further 
review by a medical board where the decision had been given in 
consequence of non-disclosure or misrepresentation of material 
facts. Gilmore sought this latter remedy without success, and then 
moved out of time for leave to apply for a certiorari to quash the 
original decision of the Appeal Tribunal. Although this was 
rejected by the Divisional Court, the Court of Appeal granted it 
and gave an extension of time. Denning L.J., with the full approval 
of the other members of the Court, held that the inclusion of the 
extract from the specialist’s report in the adjudication had the 
effect of making the whole of the report part of the record, thus 
showing that there was an error of law on the face of it. His 
Lordship was even bold enough to assert that the superior courts 
had an inherent power to order inferior courts and tribunals to 
complete their records, if necessary. After this fearless judicial 
stroke it is no surprise that the Court went on to follow the pre 
cedents already quoted in this article, in which it has frequently 
been held that certiorari to quash for jurisdictional defects is not 
taken away by attempts at statutory exclusion of the remedy, at 
least without clear express words, and to extend them to the case 
of certiorari on the ground of error of law on the face of the record.** 


22. Hence the feeling among many jurists that error of law upon the face 
of the record is often an abortive ground for certiorari, because tribunals 
rarely give reasons for their decisions unless compelled to do so by statute 
See the dictum of Lord Sumner in AR. v. Nat Bell Liquors Lid. [1922 
2 A.C. 128, 159 

23. This resolves the point expressly left open by the court in &. v. National 


Insurance Commissioner, ex Pp. Limmis (1955) 1 O.B. 139 
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The case speaks for itself about the current judicial view of such 
exclusionary attempts by the legislature.?4 
Certiorari as a last resort. 

Certiorari has sometimes been held available as a last resort 
where there has been an obvious violation of justice. Where a 
judgment amounts to a total omission to give compensation for a 
distinct interest the remedy will lie, although a ruling statute only 
allows an appeal,?> and in Thorpe v. Cooper,?® where a judgment 
was held to be a “‘total void’, it was decided that ‘‘a party is not 
concluded by not appealing against a nullity’; the error of law 
would be apparent on the face of the record. But a later case?? 
concerned a Railway Act, which directed that compensation for 
lands taken by the company in certain cases should be assessed 
by a special jury, and that no proceeding taken in pursuance of 
the Act should be removed by certiorari. It appeared from the 
inquisition that the jury was not special, though the case was one 
in which a special jury was requisite, both under the Act and under 
the general law previous to the Act. It was held, however, that 
certiorari would not issue to remove it, because the Act excluded 
the remedy, and because, even if it had not been a case within 
the Act, the general law made the proceedings void. Thus it seems 
that where an act is visibly out of the jurisdiction of the court 
performing it it is wholly void, and the party aggrieved has a 
sufficient remedy by action. This is a contradiction of Thorpe v. 
Cooper, which can perhaps only apply within a limited group of 
cases, for the party aggrieved nearly always has a sufficient remedy 
by action where a judgment is a total void. 

The Crown. 

Exclusionary statutes have always left the Crown in a peculiar 

position, for the Crown may always have a certiorari in the name 


24. It is highly indicative that the Report of the Committee on Administra- 
tive Tribunals and Enquiries (Cmd. 218, July 1957) recognises that ‘‘it 
is now clear that the fact that the decision of the tribunal may be 
expressed in the statute as ‘final’ does not oust this (the court’s) juris- 
diction” (para. 107). Further, in recommending that the remedies by 
way of orders of certiorari, prohibition and mandamus should continue, 
the Committee states that ‘‘no statute should contain words purporting 
to oust these remedies”’ (para. 117). 
Cooper v. Walkey (1825) 4 B. & C. 36; cf. Rigby v. Woodward [1957 
1 W.L.R. 250: at a summary trial the magistrates wrongly refused to 
allow the appellant to cross-examine a co-defendant who had given 
evidence which implicated him. The appellant was convicted and the 
co-defendant acquitted. The Divisional Court held that an appeal by 
case stated would lie, although an application for an order of certiorari 
would have been more usual in such a Case. 
26. (1828) 2 Y. & J. 445. 
27. R. v. Bristol and Exeter Rly. Co. (1838) 11 A. & E. 202n; cf. R. v. Wadley 
(1816) 4 M. & S. 508, in which indictment and possible removal by 


certiorari before trial (e.g. on the ground of local prejudice) were still 
available. 
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of the defendant without laying any special ground, and without 
regard to any restrictions imposed in ordinary cases as to the time 
for applying for it.28 No Act is held to have excluded the Crown 
from certiorari unless it does so expressly,?® and it would be hard 
to find a statute going as far as to do that even in the present 
century. 


B. Statutory Limitations on the Scope of Prohibition 

Historically Parliament has had far more success in its attempts 
to restrict the issue of prohibition than of certiorari. It may be 
that prohibition has never been a serious threat to the power of 
bodies owing their jurisdiction to Parliamentary creation, since it 
would issue only if there was a usurpation of such power, and then 
its effect is merely to stop such an illegitimate exercise of power. 
Perhaps Parliament has not had so much occasion to come into 
conflict with the courts in an effort to protect its creatures from 
judicial interference, or vice versa. 

In a case of 1843%° there was a strong argument for the issue 
of the writ, and yet it was held to be excluded. H. was convicted 
at petty sessions of angling in a part of a river in which B. had 
a private right of fishery. H.’s attorney had stated, as a preliminary 
objection, that he bona fide claimed a right of fishery over the 
place in question, and the justices had overruled the objection, and 
refused to allow an adjournment for him to produce evidence of 
his right. No appeal lay, a statute had expressly taken away the 
right to a certiorari (and it seems that H. did not attempt to 
question the finality of this), and a criminal information would 
afford no relief to the party; thus prohibition was the only possible 
remedy. It was determined, however, that the justices had juris- 
diction, and so no prohibition would lie: to entertain applications 
of this nature would nullify all clauses in statutes taking away the 
right to a certiorari (although, as has been seen above, this latter 
proposition is of doubtful validity). But the court asserted that 
its decision would have been otherwise if the magistrates had 
refused to hear legal evidence, or decided improperly on the 
evidence, since there would then have been misconduct. Forty 


28. R. v. James (1801) 1 East 303n; and see Yardley, Certiorari and the 
Problem of Locus Standi (1955) 71 L.Q.R. 388, 397-401. 


29. R. v. Tindal (1754) unreported, but referred to in R. v. Allen, infra; 


R. v. Bodenham Inhabitants (1774) Cowp. 78; R. v. Davies (1794) 5 T.R. 
626, 628-9; R. v. Cumberland Inhabitants (1795) 6 T.R. 194, 3 Bos. & 
Pull. 354; R. v. Allen (1812) 15 East 333. 


30. R. v. Higgins (1845) 8 O.B. 149n (decided in 1843, but not reported till 
1845); see also R. v. Essex JJ. (1816) 5 M. & S. 513 (a statute allowed 
justices to make orders as to rates, but prohibition was excluded by 
implication in the Act, and it would not issue); R. v. Bolingbroke [1893 
2 O.B. 347; Ex p. Workington Overseers (1893) 10 T.L.R. 173. 
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years later,*! where another statute provided for an appeal in 
certain circumstances, a prohibition was held excluded, but there 
were dicta that courts ought to control all bodies imposing obliga- 
tions upon individuals, if they exceed the power given them by 
Act of Parliament; the High Court was not slow to exercise its 
powers against amy usurpation of judicial function. Again, the 
fact that an appeal on the grounds of absence or excess of juris- 
diction had failed was held not to be a bar to prohibition, although 
a statute had stated that such a decision on the appeal should be 
“final and conclusive on all parties.’’** 

The courts, therefore, have been, and still are, more willing 
to carry out statutory provisions taking away the right to this 
remedy than they have been with similar provisions concerning 
certiorari. But they still retain a discretion to issue prohibition 
whenever they think it desirable.** 

Ternitorial scope of certiorart and prohibition. 

A special sub-division of the problem under examination 
concerns the limits that have been placed upon the territorial scope 
of certiorari and prohibition, though such limits have really been 
imposed by case-law, not statute. There appears to have been 
some early doubt whether either remedy lay in cases outside 
England.** In R. v. Cowle®® an early case of 16093® was quoted, 


31. R. v. Local Government Board (1882) 10 0.B.D. 309, 321. 


32. The Irish case of Duke of Devonshire v. Foott (1871) 5 Ir.R.Eq. 314. 
Note also the cases on the Mayor’s Court of London Procedure Act, 
1857, and the Salford Hundred Court of Record Act, 1868: Manning v. 
Farquharson (1860) 30 L.J.Q.B. 22; Baker v. Clark (1873) L.R. 8 C.P. 
121; Quartly v. Timmins (1874) L.R. 9 C.P. 416; Jacobs v. Brett (1875) 
L.R. 20 Eq. 1; Oram v. Brearey (1877) 2 Exch. D. 346. From these 
cases it appeared that the Acts, in providing for an exclusive procedure, 
were merely doing so as far as procedure within the courts was concerned, 
and that it was still open to an applicant to seek a prohibition. 

33. Channel Coaling Co. v. Ross [1907] 1 K.B. 145 (prohibition issued despite 
the existence of another available remedy); cf. Payne v. Hogg [1900 
2 O.B. 43; Turner v. Kingsbury Collieries Ltd. [1921] 3 K.B. 169. In 
R. v. Industrial Disputes Tribunal, ex p. Portland U.D.C. [1955] 1 W.L.R. 
949, proceedings before the tribunal were held to be an “‘issue’’ within 
the Industrial Disputes Order, 1951, art. 2 (b), and there was no case 
for prohibition. In R. v. Warren (1954) 1 W.L.R. 531, the Divisional 
Court held that, where a person who is convicted summarily and com- 
mitted to quarter sessions for sentence appeals against the sentence to 
the Court of Criminal Appeal, he cannot on that appeal raise the question 
of the validity of his committal to sessions for sentence on the ground 
that there was no evidence of his ‘‘character and antecedents’’ justifying 
the committal. Per curiam, the remedy in such a case was to apply 
for an order of pronibition directed to quarter sessions, or an order of 
certiorari (to quash the committal) directed to the magistrates’ court. 

34. It may be concluded safely that prohibition is governed by the same 
principles as certiorari in this respect, although most of the cases concern 
certiorari. The remedy is a part of the whole body of English law, and 
thus will lie to any appropriate body or person within the physical area 
subject to the law of England as such. 

35. (1759) 2 Burr. 834. 

36. Calvin’s Case 7 Co.Rep. 20a. 
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in which certiorari was described as a “‘mandatory writ remedial’, 
but it was not decided whether it could extend beyond the realms 
of England. Mansfield considered that the matter was settled in 
the eighteenth century, and he declared that in a proper case the 
writ might issue to “every dominion of the Crown of England.’’37 
This decision followed a line of seventeenth century cases in which 
the courts had held that habeas corpus ad subjiciendum,*® prohibi- 
tion,3® mandamus,” and certiorari*! would issue to the courts of 
Chester, Lancaster, Durham, the Cinque Ports and other exempt 
jurisdictions.*2 But it has hardly been suggested in recent years 
that these remedies, the tools of the English High Court, still lie 
to control bodies throughout the Commonwealth and Empire. The 
“exempt jurisdictions’’ mentioned above were merely special 
“palatinates’” within the territorial boundaries of England and 
Wales. All independent members of the Commonwealth administer 
their own entirely separate systems of law, even though most of 
them, and particularly Canada, Australia and New Zealand, have 
been much influenced by the common law. The prerogative orders 
in English law are now purely domestic weapons for England and 
Wales. All colonies maintain their own legal provisions, and it can 
now be considered only incidental, or the product of development, 
that several British possessions, as well as the independent members 
of the Commonwealth and also the United States of America, may 
have their own prerogative writs or orders, or their equivalent.** 


37. In R. v. Inhabitants of .... in Glamorganshire (1700) 1 Ld.Raym. 580, 
there was an order by justices for levying money for the repair of Cardiff 
Bridge, and it was held that certiorari lay to remove proceedings before 
justices in Wales. See also Hale, Pleas of the Crown (1736), vol. 1, 
p. 157, where it is stated that a criminal cause, other than a capital one, 
such as an indictment of a riot, committed in Wales, might be removed 
by certiorari into the King’s Bench; and when issue was joined it might 
be tried in the next English county. 


38. Wetherley v. Wetherley (1686) 2 Roll.Abr. 69; Richard Bourn’s Case (1620) 
Cro. Jac. 543; Jobson’s Case (1626) Latch. 160. 


39. Warner v. Suckerman (1615) 3 Bulst. 119; Williams v. Lister (1669) 
Hardres 475 


40. Richard Bourn’s Case, supra; .... v. Wiggon (Mayor) | Sid. 92. 


$1. Certiorari would go to remove indictments: “‘although the King grant 
jura regalia, yet it shall not exclude the King himself’’: Anonvmous 
(1641) March 165; but certiorari would not go to remove ordinary civil 
actions between subjects: R. v. Mavor of Winchelsey (1673) Freem. K.B. 99 


42. De Smith, The Prerogative Writs (1951) 11 Camb. L.J. 40. An amusing 
case, not unrelated to this line of decisions, is an anonymous one of 
1703, 1 Salk. 149, in which it was decided that a return of a certiorari 
in English was good. 


43. See e.g. Nakkuda Ali v. Jayaratne |1951\ A.C. 66, in which it appeared 
that Ceylon, before it became independent, had a ‘“‘mandate in the nature 
of a certiorari’, provided by s. 42 of the Courts Ordinance. Probably 
Lord Mansfield overstated the position even in his own time, certainly 
as far as Scotland was concerned, where the place of certiorari appears 
to have been taken by the interdict 
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C. Statutory Limitations on the Scope of Mandamus. 


Limitations on the scope of mandamus have been imposed 
partly in the shape of certain statutory forms of mandamus, and 
partly by case-law, unaffected by statute. It is proposed to consider 
the latter aspect first before proceeding to an examination of the 
statutory limitations themselves. 

Mandamus only issues where no other remedy is proper. 

A long line of decisions establishes that mandamus should not 
be employed if there is some other specific and sufficient remedy. 
It is a last resort,4® but, though it is easy to apply this principle 
where no other remedy is apparent, there is more difficulty if 
another remedy might possibly be adopted. Hill J. said in 1861 :*6 

“This is not a rule of law, but a rule regulating the dis- 
cretion of the courts in granting writs of mandamus; and 
unless the court can see clearly that there is another remedy 
equally convenient, beneficial and effectual, the writ of 
mandamus will be granted, provided the circumstances are 
such in other respects as to warrant the granting of the writ.” 

Thus where a beer-house licence was refused a mandamus lay 
because the applicant had not been told of the grounds of the 
refusal. Appeal to quarter sessions would not have been a suitable 
remedy, although it was an alternative one, because, in the circum- 
stances, it was held to be less convenient, beneficial and effectual.47 


44. Case of Andover (1701) Holt 442; R. v. Colchester Corporation (1788) 
2 T.R. 259; R. v. Bristow (1795) 6 T.R. 168; R. v. Harrison (1846) 16 
L.J.M.C. 33; R. v. West Riding of Yorkshire JJ. (1849) 14 Q.B. 396; 
R. v. Wood Ditton Highway Surveyors (1849) 18 L.J.M.C. 218; Bush v. 
Beavan (1862) 32 L.J.Ex. 54 (nor will an action of mandamus, see infra, 
be allowed where there is another specific remedy); R. v. Registrar of 
Joint Stock Companies (1888) 21 Q.B.D. 131; R. v. Lambourn Valley 
Rly. Co. (1888) 22 Q.B.D. 463; R. v. Incorporated Law Society {1895} 
2 Q.B. 456; R. v. Vestry of St. Giles, Camberwell (1897) 66 L.J.Q.B. 337 
(action of mandamus was more appropriate); Pasmore v. Oswaldtwistle 
U.D.C. [1898] A.C. 387; Davies v. Gas, Light and Coke Co. [1909] 1 Ch. 
708; R. v. Aymy Council, ex p. Ravenscroft [1917] 2 K.B. 504; R. v. 
Dunsheath, ex p. Meredith [1951] 1 K.B. 127; Smyth v. Smyth [1956] 
P. 427; see also R. v. Bishop of Chester (1786) 1 T.R. 396; R. v. Lords 
Commissioners of the Treasury (1835) 4 A. & E. 286. 

On the other hand, mandamus is proper where no other specific and 
sufficient remedy offers itself: R. v. Barker (1762) 3 Burr. 1265; R. v. 
Bank of England (1780) 2 Doug. 524; Blackstone, Commentaries (12th ed., 
1794), Bk. III, p. 110; Rochester Corporation v. R. (1858) E. B. & E. 1024 
(though Williams J. says, at p. 1033, that “‘the writ cannot impose a 
new duty or create a fresh power’); Morgan v. Metropolitan Rly. Co. 
(1868) L.R. 4 C.P. 97, 101; Glossop v. Heston and Isleworth Local Board 
(1879) 12 Ch.D. 102; Re Barnes Corporation, ex p. Hutter [1933] 1 K.B. 
668. 

45. R. v. Archbishop of Canterbury and Bishop of London (1812) 15 East 
117, 186; R. v. Owen, ex p. Scovell (1908) 72 J.P. 60. 

46. Re Barlow, Rector of Ewhurst 30 L.J.Q.B. 271; see also R. v. Leicester 
Guardians [1899] 2 O.B. 632. 

47. R. v. Thomas [1892] 1 Q.B. 426; cf. R. v. Bristol JJ. (1893) 9 T.L.R. 
273, another licensing case, in which appeal, not mandamus, was held 
to be the proper remedy, because there had been a neglect to give proper 
notice of appeal. 
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Again, it has been held in the present century that the test laid 
down in 1861 is equally applicable today, and mandamus only 
issues sparingly.*® 

What is the reason for the status of mandamus as a “‘last 
ditch”” remedy ? Though no theory can be perfectly satisfying, 
yet three might be put forward. First, it might be that the courts 
have been loath to use the weapon of attachment, which is the 
sole sanction against a recalcitrant party. Secondly, courts seldom 
like to order the doing of a positive act: they are much happier 
when they are forbidding something*®—and mandamus, alone of 
the three prerogative orders, is a positive remedy. And thirdly 
the notion of a residuary remedy may have grown up as an inevitable 
adjunct to a system based on forms of action. A parallel exists 
in the development of equitable remedies, which are not granted 
where there is an adequate legal remedy. The most serious 
propositions are these last two, but each provides an objection to 
the other. If the remedy of mandamus were merely residuary it 
would be nonsensical to draw a distinction between orders of a 
positive and negative content. But mandamus is not merely 
residuary, for it has a definite jurisdiction of its own. Some judges 
often appear to state that it is only used as a residuary remedy, 
but to state that it is a last resort does not necessarily mean that 
its jurisdiction is entirely residuary—it only implies that the scope 
of the remedy will not be widened in order to encroach upon the 
jurisdiction of another remedy. If a duty or right sought to be 
enforced is positive the question often arises whether some other 
more direct remedy, such as an action for damages, would be more 
suitable in a particular instance, and it is in this sense that 
mandamus gives place to other forms of action. The difference 
between the positive and negative characters of a right should not 
be over-emphasised, although the difficulty of supervising the 
obedience to a positive order is always a drawback to mandamus, 
and sometimes leads to the adoption of some other remedy. Any 
one of the three theories would have been a slender ground upon 
which to have based the strong rule that mandamus is a last resort. 
3ut the true reason is probably a combination of the three. 
Although the modern rule is certain, the seed from which it sprang 
has long since been buried from sight. 


48. See R. v. Stepney Corporation |1902} 1 K.B. 317; R. v. Port of London 
Authority, ex p. Kynoch Ltd. |1919) 1 K.B. 176; R. v. Bedwellty U.D.C., 
ex p. Price [1934] 1 K.B. 333. 

49. e.g. courts are more ready to grant an injunction than they are to grant 
specific performance. Many more applications can be found of the former 
remedy than of the latter: see Hanbury, Modern Equity (6th ed., 1952), 
chapters 24 and 25. 

50. Another parallel is the Roman actio doli, a penal action for any craft 
or deceit employed for the circumvention or entrapping of another person: 

Buckland, A Text-book of Roman Law (1921), p. 589. 
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For the future, however, there is a possible limitation to be 
placed upon the rule. The equitable remedy of injunction is a 
rival in the field occupied by the prerogative orders, and a court 
may well decide that the “‘last resort’ rule is limited to legal 
remedies only.*! Perhaps the rule may actually be that mandamus 
will not be granted if any more efficacious Jegal remedy is available, 
and that it will be granted in a case notwithstanding that an 
injunction also lies. There is no direct authority for this view, 
but there seems no logical reason why the scope of mandamus 
should not be slightly enlarged in this way. 


No mandamus where it would prove ineffectual. 


In an early case*? it was held that the writ would not be 
granted if the party complained of had powers which would enable 
him to make the writ inoperative. One reason for refusing it in 
that particular case, where mandamus had been sought to restore 
a Town Clerk to office, was that the corporation “would undoubtedly 
remove him again the very instant he should be restored’’. Again 
a mandamus to compel the stating of a special case would not issue 
if it appeared that the case, when stated, would exclude the point 
of law relied upon by the applicant.** A harsh rule had seemed 
to arise from the case of R. v. Birmingham and Gloucester Rly. Co.*4 
To carry out a provision for the widening of a road, contained 
in a statute, a railway company would have had to take or purchase 
land for the purpose, and the company’s powers of compulsory 
purchase under the Act had already expired before they were called 
upon to widen the road; and yet a mandamus to compel the widen- 
ing of the road still issued. As Lord Denman C.J. remarked :55 

“With respect to the rest of the return, to which we have 
referred generally, that the company cannot now obey the writ 
for the reasons therein specified, we have had frequent occasion 
to observe that we consider such an excuse inadmissible.”’ 

The rigidity of this rule has perhaps been mitigated now, for in a 
later case®® the court, within its discretion, would not allow the 
writ to issue where it would have been ineffectual. An order of 


51. Cf. Pride of Derby Angling Association v. British Celanese |1953] Ch. 
149, where Jones v. Llanwrst U.D.C. [1911] 1 Ch. 393, is cited. In the 
latter case Parker J. spoke of a plaintiff being “thrown back on’”’ 
mandamus through inability to proceed by mandatory injunction to 
compel a local authority to perform a statutory duty. 

52. R. v. Uxbridge Corporation (1777) 2 Cowp. 523. 

53. R. v. Pembrokeshive JJ. (1831) 2 B. & A. 391. 


54. (1841) 2 O.B. 47; see also R. v. Woods and Forests Commissioners, Re 

Budge (1848) 17 L.J.Q.B. 341 (a mandamus lay to the Commissioners 
to compel them to issue their warrant to the Sheriff to summon a jury 
to assess compensation for land acquired by them. The fact that the 
Commissioners had no funds was a matter for return to the writ). 
(1841) 2 O.B. at 61. 


Re Bristol and North Somerset Rly. Co. (1878) 3 Q.B.D. 10. 
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the Board of Trade had been made upon a railway company to 
build a bridge, although the company, through no fault of its own, 
was incapable, on account of lack of funds, of carrying out the 
work; and no mandamus would issue to compel obedience to the 
order. R. v. Army Council, ex p. Ravenscroft?’ also appears to 
support that view, for one of the grounds upon which the writ was 
refused was that it would be ineffective.** This seems to be the 
only logical principle upon which the future law can rest. 


The effect of delay in applications for mandamus. 


Mere delay is no bar to the issue of mandamus,*® and the 
Statute of Limitations has been held no obstacle to an application 
for the writ. But the delay, if of an aggravated nature, has the 
reverse effect. In Coke v. Jones*' a County Court Judge had 
directed the jury that the plaintiffs were entitled to the verdict, 
with only nominal damages, but the jury returned a verdict for 
£10, whereupon the Judge directed a verdict for one shilling to be 
entered. More than a year was suffered to elapse before the 
plaintiffs moved for a rule calling upon the Judge to enter the 
verdict pursuant to the finding of the jury, and the application 
was held to be too late. A similar delay of only three months has 
been held to be a subsidiary ground for the refusal of the writ, 
though it is doubtful whether a delay of such short duration could 
stand alone as a bar.® It seems now to be settled that any 
unreasonable delay in an application will be fatal.®* An illustrative 
case was Croydon Corporation v. Croydon R.D.C.** Special expenses 
for drainage works had been incurred by the plaintiffs upon terms 
the result of which was that money was due each year from the 
defendants to the plaintiffs, and the amount so due was recoverable 
by the defendants from three contributory parishes, for whose 
benefit the special expenses were incurred. By mistake the plaintiffs 


57. [1917] 2 K.B. 504. 

This ground would not be peculiar to mandamus, but would apply to any 

positive order. 

59. R. v. York Corporation (1792) 5 T.R. 66; Yardley, Note, (1955) 18 Mod. 
L.R. 493. 


60. Ward v. Lowndres (1859) 29 L.J.Q.B. 40 
61. (1861) 4 L.T. 306. 


62. R. v. Robson (1893) 9 T.L.R. 163. In Ex p. Lewis (1888) 21 Q.B.D. 
191, twelve months’ delay was held to be a subsidiary ground for the 
refusal of a rule under the Justices’ Protection Act, 1848. 

63. Neither the Limitation Act, 1939, nor the Law Reform (Limitation of 
Actions etc.) Act, 1954, appear to affect the position. But one situation 
is now provided for by R.S.C., Order LIX, rule 4: a mandamus sought 

because of the refusal of quarter sessions to hear an appeal must be 
applied for within two months of such refusal. 

Where the applicant is the Crown the maxim nullum tempus occurrit 
vegi may be relevant, though the point has never yet arisen. 

64. [1908] 2 Ch. 321; cf. Re Brixham U.D.C., Re Totnes U.D.C. [1 
1 W.L.R. 426. Both cases are discussed by the author in (1955) 18 
Mod.L.R. 493. : 
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did not for several years call upon the defendants to pay the full 
amount properly due, and less was paid until September 1904. 
In April 1905 the plaintiffs drew attention to the mistake and 
called upon the defendants to pay the balance due in respect of 
several previous years up to September 1904, and to make payments 
for the future on a proper footing. The defendants paid on the 
lower scale till September 1905, and thenceforward paid in full. 
They were unable to recover part of the arrears from the contribu- 
tory parishes, and declined themselves to pay the arrears demanded ; 
whereupon the plaintiffs brought an action to recover the arrears, 
and for a mandamus to enforce the levy of a rate to satisfy them. 
The defendants admitted that the plaintiffs were entitled to judg- 
ment for the arrears, but contended that a mandamus to enforce 
payment of a retrospective rate would be illegal. Cozens-Hardy 
M.R., Buckley and Kennedy L.JJ. in the Court of Appeal held 
that the court had a discretion to grant a mandamus to enforce the 
levying of a rate to meet obligations for special expenses of former 
years, if the circumstances justified it; that there was no reason 
for granting a mandamus to enforce payment of the arrears up to 
1904; but that, inasmuch as a demand was made and might have 
been complied with in the course of the current year 1904-5, a 
mandamus ought to be granted to enforce payment of the amount 
due for that period. 


In addition, it seems well established that great negligence 
on the part of persons on whose behalf an application has been 
made will exclude the issue of the remedy. Vigilantibus et non 
dormientibus jura subserviunt.® 


Appeal from a grant of, or refusal to issue, mandamus. 

Since the Judicature Act, 1873, the exercise of a court’s 
discretion in granting or withholding a mandamus may be the 
subject of an appeal to the Court of Appeal.** But the Supreme 
Court of Judicature (Consolidation) Act, 1925, s. 31 (1) (a), has 
provided an exception to this rule, for there it is enacted that no 
appeal shall lie, except as provided by the Criminal Appeal Act, 
1907,®? from any judgment of the High Court in any criminal cause 
or matter. If, therefore, a mandamus has been granted or refuse. 





65. R. v. Fowey Corporation (1824) 2 B. & C. 584, 591, per Abbot C.J. 
The effect of delayed applications is more clear-cut in the case of 
certiorari and prohibition. Certiorari must be applied for within six 
months of the decision etc. complained of (R.S.C., Order LIX rule 4; 
cf. Qld. R.S.C., O. 81 r. 7), although leave to apply for certiorari is 
occasionally given out of time, as in R. v. Medical Appeal Tribunal, ex p. 
Gilmore{1957| 2 W.L.R. 498, supra. Prohibition may always be obtained so 
long as there is still something to prohibit—thus the proceedings of the 
court or tribunal must still remain unfinished. 


66. R. v. Savin (1881) 6 O.B.D. 309. 


i.e. appeals to the Court of Criminal Appeal. 
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in any criminal cause or matter no further appeal will lie. Thus 
if a mandamus is sought to compel magistrates to hear and deter- 
mine some criminal case before them, the decision of the Divisional 
Court, whether it be to grant or refuse the application, is final.* 


Statutory forms of mandamus. 


Parliament has from time to time contrived to supplement the 
common law remedy provided by the prerogative writ of mandamus 
for certain purposes, and this very statutory supplementation has 
meant, at any rate at first, a diminished area in which the older 
remedy has been able to operate. 


(7) The action of mandamus. 


Section 68 of the Common Law Procedure Act, 1854,®* enacted 
that a plaintiff may claim, im any action, a writ of mandamus 
“commanding the defendant to fulfil any duty in the fulfilment of 
which the plaintiff is personally interested.’’ Thus, instead of a 
plaintiff having to apply separately for a writ of mandamus, he 
could, under the provisions of the Act, incorporate an application 
for the writ direct in an action sounding, for instance, in contract 
or tort. In fact it was held in 1866” that a writ might issue in 
an action even though no actual damage had been sustained, and 
there could therefore be no claim for damages. Soon after the 
passage of the Act, however, it was decided that the cases in which 
mandamus would be granted in an action were confined to those 
in which the prerogative writ would have issued before the creation 
of the new action of mandamus.*! It did not extend, for example, 
to a duty arising out of a mere personal contract to let in order to 
compel a defendant to draw up a lease in pursuance of the contract. 


68. It would seem to follow that prior to 1951 a petition to the Army Council 
to mitigate a sentence of a court martial was a criminal cause or matter, 
and no appeal would lie from a refusal to issue a mandamus to the Army 
Council concerning the matter: R. v. Aymy Council, ex p. Sandford {1940 
1 K.B. 719. But the Courts-Martial (Appeals) Act, 1951, has now set 
up the Court-Martial Appeal Court, and an appeal will take the place 
of such a petition in most cases. 

The provisions of the 1925 Act will now also cover procedure in the 
case of certiorari and prohibition 

69. Repealed by the Statute Law Revision and Civil Procedure Act, 1883, 

s. 4, schedule, but substantially re-enacted by the Judicature Act, 1873, 

s. 25 (8), and R.S.C., Order LIII rule 1 Cf. Interdict Act of 1867 

(QOld.), s. 44, and Old. R.S.C., Order 57. 


70. Fotherby v. Metropolitan Rly. Co. L.R. 2 C.P. 188; see also Baxter v. 
L.C.C. (1890) 63 L.T. 767, 771; Ward v. Lowndres (1859) 29 L.J.Q.B. 


40 (the Statute of Limitations does not bar an application for the writ 
in an action). 


71. Benson v. Paul (1856) 25 L.J.O.B. 274; followed in Norris v. Irish Land 
Co. (1857) 27 L.J.O.B. 115 (but Lord Campbell C.J., who had been a 
member of the Divisional Court sitting in Benson v. Paul, said, at p. 119, 
that he was not now prepared to say, on consideration, that the test of 
whether a prerogative writ would have issued was the exact limit of the 
scope of an action of mandamus); see also Baxter v. L.C.C., supra. 
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In a series of cases the scope of the remedy instituted in 1854 
was examined, and in Bush v. Beavan™ it was held inapplicable 
where another remedy was appropriate. In one case the remedy 
was even excluded in favour of the prerogative writ, even though 
the court made it clear that this was not a convenient mode of 
dealing with the matter or one to which resort ought ordinarily 
to be made.** On the other hand, in R. v. Lambourne Valley Rly. 
Co.,*4 an action of mandamus was held to be the proper course 
of action in preference to the prerogative writ, but Wright J. was 
largely responsible for whittling down the effect of this decision 
during the 1890’s. In R. v. Vestry of St. George the Martyr, South- 
wark™ he said: 










. it appears to me that the decision in the Lambourne 
Valley Railway case is intended to apply, and must be under- 
stood as applying, only to a case where the duty sought to be 
enforced, as well as the right of claim, are, in substance, of a 
private nature, and that they do not extend to any case where 
the duties sought to be enforced are merely of a public nature. 
If it were otherwise, a very great part of the jurisdiction of 
this court in granting writs of mandamus would be taken 
away.” 







This contained suggestions for seriously limiting the scope of an 
action of mandamus, and since the Southwark case it appears only 
to have been employed where the problem concerned a small private 
matter, such as compelling a local authority to repair and maintain 
a sewer vested in them.’® 













The significance of the action of mandamus is now greatly 
diminished, but Order LIII rule 1 of the Rules of the Supreme 
Court retains a semblance of the old pre-1883 procedure.77 


(7) The Summary Jurisdiction Act, 1857. 


Section 5 of the Summary Jurisdiction Act, 1857,7® instituted 
a rule in the nature of a mandamus. This provided for the con- 









(1862) 32 L.J.Ex. 54; see also Morgan v. Metropolitan Rly. Co. (1868) 
L.R. 4 C.P. 97; Widnes Alkali Co. v. Sheffield and Midland Rly. Co.'s 
Committee (1877) 37 L.T. 131; Smith v. Cowell (1880) 6 Q.B.D. 75; Easton 
and Co. v. Nar Valley Drainage Commissioners (1892) 8 T.L.R. 649; 
Pasmore v. Oswaldtwistle U.D.C. [1898] A.C. 387. 
73. R. v. L.N.W.R. and G.W.R. (1896) 65 L.J.Q.B. 516. 
74. (1888) 22 O.B.D. 463; see aiso Norris v. Irish Land Co., supra; cf. R. v. 
L.N.W.R. and G.W.R., supra. 
5. (1892) 61 L.J.O.B. 398, 400; cf. his judgment in R. v. L.N.W.R. [1894 
2 O.B. 512, 518. 

76. R. v. Vestry of St. Giles, Camberwell (1897) 66 L.J.0.B. 337. The action 
of mandamus was preferred by the court in this case to the remedy by 
way of prerogative writ. As Wright J. himself said, at p. 338, the 
application for the prerogative writ was ‘‘an attempt to make this court 
a machine for disposing of small private and personal grievances.”’ 

77. See footnotes 1 and 69, supra. 

78. Cf. Justices Act of 1886 (Qld.), s. 230, repealed by the Justices Acts 

Amendment Act of 1949, s. 34. 
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tingency of justices refusing to state a case for the opinion of the 
superior court upon a point of law arising in an information or 
complaint, determinable by such magistrates in a summary way, 
upon an application of either party to the proceedings. The party 
asking for such a case may apply to the superior court, upon an 
affidavit of the facts, for a rule calling upon the justices and the 
other party to the proceedings in which the determination was 
made to show cause why such case should not be stated. In addition, 
section 33 of the Summary Jurisdiction Act, 1879, provided that 
any ““person aggrieved’’ who desired to question a conviction, order, 
determination or other proceeding of a court of summary jurisdic- 
tion, on the ground that it was erroneous in point of law, or was 
in excess of jurisdiction, may, on such court of summary jurisdiction 
declining to state a case, apply to the High Court for an order 
requiring the case to be stated; and sub-section 2 of section 33 
provided that the Act of 1857 should, so far as it was possible, 
apply to a case stated under that section. It was later held’® 
that the two provisions should be read together, the result being 
that any “person aggrieved’’, whether he was a party to the original 
suit or not, could apply either for a rule in the nature of a mandamus 
under the 1857 Act or for an order requiring the case to be stated 
under the 1879 Act. 


Little need be said about these provisions, for they are clear. 
But in any case the Administration of Justice (Miscellaneous Pro- 
visions) Act, 1938, s. 8, has provided that “the power of the High 


Court under any enactment . . . to require any court of summary 


jurisdiction or court of quarter sessions to state a case for the 
opinion of the court in any case where immediately before the 
commencement of this Act the court had by virtue of any enact- 
ment jurisdiction . . . to make an order, . . . shall be exercisable 
by order of mandamus.’’* 


(117) The Justices’ Protection Act, 1848. 


The most important of the three statutory inroads on the 
common law was the rule in the nature of a mandamus under the 
Justices’ Protection Act, 1848. By section 5 of that Act® pro- 


79. Stokes v. Mitcheson |1902) 1 K.B. 857. 


In R. v. Shiel (1900) 82 L.T. 587, it was held that a magistrate would 
not be ordered to state a case on a point of law which he had decided 
in accordance with a previous decision of the High Court upon the same 
point, and from which there was no right of appeal. 

But see R. v. Somerset JJ. |1950) 1 K.B. 519, where justices at quarter 
sessions had declined, within the proper exercise of their discretion, to 
grant an application by a party aggrieved by their decision to state a 
case, and it was held that the King’s Bench Division had no power to 
issue an order of mandamus directing them to do so. 


In effect re-enacted by the Supreme Court of Judicature (Consolidation) 
Act, 1925, ss. 1, 2 and 56. Cf. Justices Act of 1886 (Qld.), s. 38. 
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vision was made whereby, in cases where justices refused to do an 
act relating to the duties of their office, application might be made 
to the King’s Bench, upon an affidavit of the facts, for a rule 
calling upon the justice or justices, and also the party to be affected 
by such act, to show cause why the act should not be done. If, 
after due service of the rule, good cause was not shown against it, 
the court could make the rule absolute, with or without, or upon 
payment of, costs. The justice or justices, upon being served with 
the rule absolute, were to obey the same and to do the act required ; 
and by acting in obedience to any such rule they were protected 
from subsequent action in respect thereof. The principles upon 
which the courts acted in granting or refusing a rule under this 
Act were the same as those which operated when application was 
made for a writ of mandamus, the two proceedings being practically 
concurrent.8° Furthermore, very many of the applications against 
magistrates, taking place after the enactment of this statute, were 
made either under this Act or under the Summary Jurisdiction Act, 
1857, usually the former.*# 


It might be thought that the statutory remedy could only be 
invoked where the justices would need protection if they proceeded 
to do ‘‘any act relating to the duties of their office”, but that this is 
not so is shown by R. v. Phillimore and Pilling.®® An information 
had been laid against P. under the Highway Act, 1864, s. 51, for 
encroaching on a highway, and the justices had decided, on evidence 
given, that a claim of right set up by P. to the land alleged to have 
been encroached upon by him was bona fide, and had thereupon 
refused to hear the case on the ground of want of jurisdiction. 
The complainant applied for a rule under the Justices’ Protection 
Act calling upon the justices to show cause why they should not 
hear and determine the case, and the court held that the application 
was properly made, the statute not being limited to cases in which 
the magistrates needed protection in the performance of their duties. 


Once more, however, the Administration of Justice (Miscell- 
aneous Provisions) Act, 1938, s. 8, has altered the practice. As 
the section provides, “the power of the High Court under any 


83. R. v. Dayman (1857) 26 L.J.M.C. 128; Fortescue v. Paton (1860) 3 L.T. 
268; Ex p. Lewis (1888) 21 Q.B.D. 191. 


84. See Paley on Summary Convictions (9th ed., 1926), p. 874. 


85. (1884) 51 L.T. 205; followed in R. v. Bivon (1885) 14 Q.B.D. 474. The 
previous decision in R. v. Percy (1873) L.R. 9 Q.B. 64, was overruled 
in R. v. Phillimore and Pilling. In R. v. Percy justices had refused to 
hear a summons against a person for having a board over his door stating 
that he was licensed to retail beer etc., he not being so licensed, contrary 
to the statute 35 & 36 Vict. c. 74,5. 11. The justices would have incurred 
no liability by proceedings (as, for example, by way of a certiorari to 
quash their proceedings on account of excess or absence of jurisdiction), 

and so the Divisional Court refused to issue a rule calling upon them to 

show cause why they should not issue the summons 
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enactment to require justices of the peace or a judge or officer of 
a county court to do any act relating to the duties of their respective 


offices, ... . in any case where immediately before the commencement 
of this Act the court had by virtue of any enactment jurisdiction 
to make a rule absolute . . ., shall be exercisable by order of 


mandamus.’ The Justices’ Protection Act has in effect been 
amended so that in all cases where a justice refuses to perform 
some act relating to the duties of his office an order of mandamus 
will lie; and, if the court makes an order, no proceeding or action 
whatsoever shall be commenced or prosecuted against the magistrate 
for having obeyed the order. 


D. Conclusions 


In sum, it may be stated with some confidence that statutory 
limitations imposed upon certiorari have been practically nugatory ; 
that the legislature has had a little more success in respect of 
prohibition, though the extent of the victory is probably not great; 
and that such strictures as have been placed on mandamus have 
been for the most part negatived by recent developments instigated 
by Parliament itself. It is curious that all lawyers should not have 
been aware of this innate power of the prerogative orders. 


D.C. Be Yarpeey.* 


*LL.B. (Birmingham), M.A., D.Phil. (Oxford); of Gray’s Inn, Barrister- 
at-Law; Fellow and Tutor in Jurisprudence, St. Edmund Hall, University 
of Oxford. 





THE DIVISION OF LEGISLATIVE POWERS IN THE WEST 
INDIAN CONSTITUTION AND SOME AUSTRALIAN 
PRECEDENTS. 


Imitation may be the sincerest form of flattery, but partial 
imitation is more likely to be a searching mode of criticism. The 
West Indian federal constitution which was published in August, 
1957, and will come into operation in 1958, owes a considerable 
debt to the Australian constitution. (This may be a delayed 
repayment if one wishes to record in turn the debt of the Aus- 
tralian founding fathers to the United States Constitution, and 
the role played in the drafting of that document by Alexander 
Hamilton of Nevis—who as a boy had lived under the second 
oldest ‘federal’ system in the First British Empire, that of the 
Leeward Islands.) From the earliest days of federal planning it 
was agreed that the West Indian federation should follow the 
Australian rather than the Canadian model, and have residuary 
powers with the local rather than the federal legislature. This 
reflected a legalistic interpretation of the two older constitutions 
and a desire to protect the integrity of the constituent territories. 
The Standing Closer Association Committee of 1948-9 in its Report 
reaffirmed this decision: 


‘“We start with the mandate of Montego Bay that a Federal 
Constitution should follow the pattern of that of the Common- 
wealth of Australia, in that the Federal Government should 
have only such powers as are specifically made over to it, and 


that all others—the ‘residual powers’—should remain where 
they are, with the territorial Governments. It is not therefore 
open to us to proceed on any other basis but we wish to 
record that our discussions have amply confirmed to us the 
wisdom of that mandate. Geography alone suggests the 
wisdom of not attempting too close or all-bracing a Federation 
for this widely scattered region. But we feel that the 
geographical factor is apt to be overstressed, and that it will 
become of progressively less importance as communications 
improve and become less costly. Even now it is far less 
troublesome and time-consuming to assemble a fully repre- 
sentative gathering in this region than it was in 1787 in North 
America or even a meeting of the British Parliament before 
the advent of railways. More important reasons, at this stage, 
for adhering to the Australian pattern, and to a relatively 
limited list of ‘Federal’ functions, are the social and economic 
diversity of the region, and the strength of local political and 
other traditions. It is only the unwary outsider who will 
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venture to dogmatise about Barbados on the basis of an 
acquaintance with Jamaica, or about British Honduras on the 
strength of a visit to St. Kitts or to British Guiana. Moreover, 
these local traditions are not lightly to be cast aside. They 
form a valuable bond among the peoples who hold to them, 
and in many respects uniformity is not an unqualified good. 
The region has not so many human resources that we can 
afford unnecessarily to weaken traditions which hold people 
together in local pride and self-respect. One is by no means 
the worse West Indian for being a good Vincentian.’’! 


Again, it was decided to follow the Australian pattern and divide 
into two classes, those exclusive to the Federal Legislature and 
those concurrent to both Territorial and Federal legislatures. “The 
former will be short, and include only those subjects on which, 
under Federation, there can be no room for variation, and which 
are essential to the existence of the Federation as such.’’? 


After discussing the reasons for leaving certain basic powers 


over police, education, agriculture, with the Territorial govern- 
ments, the Committee turned 


“to a point of some general importance, which is that the 
activities and value of a Federation need not be, and normally 
are not, limited to those fields in which it can legislate and 
has, or can assume, executive authority. As in agriculture, or 
police matters, so in respect of education, marketing, industrial, 
and scientific matters, social services and many others, the 
Federation can render very valuable advisory services to 
individuals and to territorial Governments. In this respect it 
would be able to take over the advisory functions hitherto 
discharged by the Development and Welfare Organization in 
Barbados, and develop and add to them with all the additional 
weight which attachment to a Federal Government could not 
fail to give. Such functions do not however require to be 
written into a Federal Constitution, since they do not involve 
the exercise of any executive powers other than the power to 
create and maintain the necessary offices or bureaux. The 
Federation could also usefully take over from territorial Govern- 
ments the responsibility for contributions to various Common- 
wealth or international bodies, such as the Commonwealth 
Agricultural Bureaux, which would be a distinct administrative 
convenience to all concerned.’’* 


The opinion that it was not necessary to write advisory powers 


into the Constitution was changed, as shown by Para. 34 in the 


3. 


Col. No. 255 (1950) pp. 16-17 
llid. p. 17. 
Ibid. p. 19. 
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Concurrent List and Para. 5 of the Exclusive List, discussed below. 
The decision was taken at the London Conference of 1956 for the 
insertion of Para. 5 of the Exclusive List, with the rider (not included 
in the Constitution) that advice and assistance would be made 
ivailable only when requested. 

In the final text of the Constitution and subject to its pro- 
visions the Federal Legislature is given power to make laws for the 
peace, order and good government of the Federation with respect 
to matters on the Exclusive and Concurrent Lists “and with respect 
to any matter incidental to any matter so included or incidental 
to any power conferred by or under this Constitution on the 
Governor-General, the Federal Judicature or any department, 
officer or other authority of the Federal Government”. (Art. 
43 (1) ). There is no other stipulation of incidental powers com. 
parable to s. 51 (xxxix). It would appear that this section follows 
the Australian wording so closely as to be bound by the Privy 
Council's decision in Attorney-General for the Commonwealth v. 
Colonial Sugar Refining Co. Ltd.4 


The preamble recites both a wish to preserve free exercise of 
the various modes of religious worship and the need for a customs 
union. It is longer than the Australian preamble and starts with 
a slightly different emphasis: 

‘‘Whereas the peoples of The West Indies consider it essential 

to their future well-being that the Colonies of Antigua, 

Barbados, Dominica, Grenada, Jamaica, Montserrat, Saint 

Christopher, Nevis and Anguilla, Saint Lucia, Saint Vincent, 

and Trinidad and Tobago should be associated in a Federation ; 

And Whereas all inhabitants of these Colonies should 


continue, under such a Federation, to enjoy the free exercise 


of their respective modes of religious worship; 
And whereas there should be the greatest possible freedom 
of movement for persons and goods within such a Federation ; 


And whereas it is essential for the economic strength of 
the area that there should be an integrated trade policy for 
the Federation, and that there should be introduced in the 
}ederation, as far and as quickly as practicable, a customs 
union, including internal free trade; 

Now, therefore, the said Colonies shall be associated in a 
federation in accordance with the following provisions. 

Phe differences from the Australian Constitution include the greater 
emphasis on equality by an alphabetical listing and on unity by 
referring to the peoples of The West Indies rather than the several 


colonies, and the recital of various objectives of federation. The 
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omission of the reference to Almighty God might be explained by 
the large non-Christian minority, but the failure to call the Federa- 
tion “‘indissoluble’”’ must indicate a certain caution towards the 
success of the experiment; the problem of dissolution or secession 
has not been dealt with in any of the published reports of pre- 







federal discussions, but it would be surprising to learn that it had 
never been considered at all. 


Exclusive Powers. 











The exclusive powers granted to the Federal Government and 
set out in the Third Schedule, Part I, to the Constitution may, for 
our purposes, be divided into three groups: those which are identical 
with or so closely resemble powers granted by the Australian 
Constitution as to be likely to be interpreted on identical lines 
those which resemble some Australian counterpart but differ in 
some substantial respect and thus may produce quite different 
effects, and those for which there is no immediate corresponding 
provision of the Australian Constitution 


ilar 






West Indian List Australia? 
Audit 


accounts 











Paras. 1. of Federal Government ss. 51 (xxxvi), 97 











6. Exchange control s. 51 (xu 

8. Immigration, emigration and s. OL (XXVIL 
deportation XXVIi 

10. Legal proceedings between the ss. 79 (i 
Federation and a Territory ot iv), 78 





between Territories 








Ll. Legal proceedings by or against ss. 75 (ii), 78 
the Federation not involving a 
Territory® 


13. Public service of the Common- ss. 52 (uu 
wealth iti), 67 

16. Enforcement of judicial process s. OL (xxiv 
in Territories other than that XX\ 










having jurisdiction 


In addition Para. 18 refers to miscellaneous provisions of the 
Constitution outside the Schedule dealing with Parliament and 
the Courts; under these the Federal Legislature is given exclusive 
jurisdiction to legislate on residence requirements for members of 
the Federal legislature, the holding of elections, and registration 
and ascertainment of qualifications of electors, the definition and 






10 and 
have arisen under s. 75 by eliminating the person “suing or being sued 
on behall of the 


5. Varas 








Il avoid many of the problems ot interpretation which 






Commonwealth 
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trial of electoral offences, and the disqualification of members for 
electoral offences, parliamentary privilege, the definition of office 
of profit in relation to eligivility for the Federal Legislature (apart 
from provisions already in the Constitution), the conferment of 
appellate jurisdiction from Territorial Supreme Courts on the 
Federal Supreme Court with the consent of the Territorial legisla- 
tures concerned, the Rules of the Federal Supreme Court, additional 
or supplemental powers to exercise other powers granted by the 
Constitution to the Federal Supreme Court, appeals to the Privy 
Council from the Federal Supreme Court, appeals to the Privy 
Council from the Territorial Supreme Courts (which shall be by 
leave of the Federal Supreme Court only) excepting cases where 
the Privy Council exercises special leave, and the constitution of 
inferior Federal Courts. In respect of Para. 8, it may be that 
the fact of being an exclusive power might affect interpretation, 
and compel the Court to distinguish it from the equivalent Aus- 
tralian power. 








Two of the Paragraphs which differ substantially from 
corresponding provisions in the Australian Constitution relate to 
financial matters and are of particular importance. Para. 2 relates 
to ‘the borrowing of monies for the purposes of the Federal Govern- 
ment’, whereas s. 51 (iv) of the Australian Constitution speaks of 
‘borrowing money on the public credit of the Commonwealth” ; 
the West Indian power is broader in that it might extend to 
borrowing of agencies outside the main fiscal structure of the 
Federal Government, narrower in that the purpose of the borrow- 
ing is specified unless it be read with Para. 4. Whilst the 1956 
London Conference agreed in principle to the establishment of a 
West Indian Loans Council ‘‘with the task of co-ordinating borrow- 
ing by the Units and the Federation, to be set up by administrative 
action, subject to whatever legislative sanction may be required 
by Unit legislatures and with terms of reference to be worked out 
between the Unit Governments and the Federal Government’’,® 
no provision for such a body was included in the 1957 Order in 
Council. Para. 4, which corresponds to s. 96, reads: “The pro- 
vision by the Federation of financial, advisory or other assistance 
to any Government, person or authority in relation to any matter.”’ 
Whilst interpretation and practice have greatly extended the scope 
of s. 96, Para. 4 allows the Federal Government an unrestricted 
field for the use of its financial resources—-when it has any. The 
third power in this category is the defence power (Para. 3) which, 
because it is on the exclusive list, presumably will have to be more 
narrowly construed than its Australian counterpart to prevent it 





6. Cmd. 9733 (1956) p. 9. 
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acquiring too general a scope. There is no obligation on the Federal 
Government comparable to that imposed by s. 119 to protect the 
states from invasion or domestic violence. 





The matters unlike anything in the Australian Constitution 
cover a fairly wide range, but potentially are of little importance. 
Paras. 5. Research in any matter. 
7. Federal libraries and museums. 
9. Income tax on sums paid to officers and employees 
of the Federal Government. 
12. Public relations of the Federation. 
14. Pensions and gratuities payable out of Federal 
funds. 
15. Determination by the Federal Supreme Court of 
appointments to the Senate and elections to the 
House of Representatives, vacation of such places, 
and the election of a Speaker from outside the 
House of Representatives (which may or may not 
happen) and vacation of his post by such a Speaker. 
17. The University College of the West Indies. 
It has been deemed advisable to mention research as a specific 
authority of the Federal Government, together with the provision 
of a federal institution of higher learning, rather than performing 
such activities under general heads. It might be noted that the 
U.C.W.I. is situated in Jamaica whilst the federal capital territory 
is almost certain to be in Trinidad which makes such specific 
authority more necessary. Para. 9 dimly reflects the doctrine of 
the immunity of instrumentalities, and seems to be specifically 
designed to avoid the consequences of West v. Commissioner of 
Taxation (N.S.W.).* This exception suggests that the West Indian 
Founding Fathers may be presumed to expect the application of 
the Engineers’ Case’ and cases decided under it. Public relations 
should probably be construed in its ordinary sense in the business 
world, the establishment of information services, whether educa- 
tional or commercial, within and outside the Federation. 





















The first detailed draft of the Constitution, that prepared by 
the Standing Closer Association Committee of 1948-49,° included 
on the Exclusive List, delegation of Federal powers, external affairs, 
insurance, and borrowing of monies outside the Federation ‘‘for 
the purposes of” either Federal or Territorial governments or 
within the Federation for the purposes of the Federal Government. 


(1936-37) 56 C.L.R. 657. 
(1920) 28 C.L.R. 129. 


9. Report of the British Caribbean Standing Closer Association Committee, 
1948-49, Col. No. 255 (1950). 


wx 
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At the London Conference of 1953!° borrowing outside the Federa- 
tion was removed to the Concurrent List, but emigration, immigra- 
tion and deportation were moved from the Concurrent to the 
Exclusive List. Further an item on the Concurrent List ‘‘Move- 
ment of persons, alien and other, between the Units” was deleted, 
and the following change recommended for insertion in the Exclusive 
List: “‘(i) Movement of persons other than aliens between units. 
(ii) Movement of aliens between units. The former item should be 
qualified by a proviso that the power to legislate for the movement 
of persons other than aliens between units shall not be exercised 
to restrict such movement on economic or any other grounds.” 
At the London Conference of 1956 further amendments were made.!! 
An entirely new item was inserted in the Exclusive List: “The 
establishment, maintenance and regulation of Federal agencies for 


the purpose of advising or otherwise assisting any Government, 
person or authority’, and it was decided that the U.C.W.I. be 


added to the Exclusive List. It was decided that the provision 
relating to inter-insular population movement should be amended 
in the light of the 1955 Trinidad Conference, at which the Trinidad 
Government agreed to give up control of immigration into that 
Territory after a transitional period,!* and transferred to the 
Concurrent List. The item “External Affairs’’, which was still on 
the Exclusive List at that time, was to be clarified by expansion 
to read: “External Affairs, that is to say such external relations 
(not being relations between the United Kingdom and any unit) 
as may from time to time be entrusted to the Federation by Her 
Majesty’s Government in the United Kingdom.’’ When the Consti- 
tution appeared, external affairs had been dropped from both Lists, 
and delegation of Federal powers, insurance and borrowing within 
the Federation for the purposes of the Federal Government had 
been transferred to the Concurrent List. 


Concurrent Powers. 

The list of concurrent powers set out in the Third Schedule, 
Part II, of the Constitution may also be divided into three groups, 
those substantially similar to or exactly like Australian federal 
powers, those differing substantially from Australian federal powers, 
and those which find no comparison in the Australian list. 


Similar 
West Indian List Australian 
Paras. 1. Acquisition of property for purposes _ ss. 51 (xxxi), 
of the Federal Government 122 


10. The Plan for a British Caribbean Federation, Cmd. 8895 (1953). 

11. Report by the Conference on British Caribbean Federation held in London 
in February, 1956, Cmd. 9733 (1956). 

12. Report of the Conference on Movement of Persons within a British Carib 

bean Federation, Trinidad, March, 1955, Col. No. 315 (1955). 
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3. Aliens s. 51 (xix) 
5. Astronomy and meteorology s. 51 (viii) 
7. Banks and banking s. 51 (xiii) 
8. Bankruptcy and insolvency s. 51 (xvii) 
9. Bills of exchange and promissory - s. 51 (xvi) 
notes 
11. Census s. 51 (xi) 
15. Copyrights, etc. s. 51 (xviii) 
17. Currency, etc. s. 51 (xii) 
18. Customs and excise duties! s. 90 
20. Evidence and recognition of laws and _ s. 51 (xxv) 
judicial acts 
21. Fishing outside territorial waters s. 51 (x) 
22. Insurance other than intra-Terri- — s. 51 (xiv) 
torial insurance undertaken by the 
Government of the Territory 
24. Naturalization s. 51 (xix) 
29. Quarantine s. 51 (ix) 
30. Shipping and navigation! ss. 51 (vii), 98 
31. Statistics s. 51 (xi) 
32. Student services s. 51 (xxiiA) 
35. Taxes on income and profits!® s. 51 (ii) 
36. Telegraph and telephone communi- - s. 51 
cations 
37. Trade and commerce with countries © s. 51 
outside the Federation and between 
Territories 
39. Weights and measures s. 51 (xv) 


Those which differ substantially from their Australian counter- 


parts must be discussed in some detail. 


10 deals with the “ 


Para. Borrowing of monies for the purposes 
of the the Federal 
Government may wish to claim its superiority in respect of a 
concurrent power, this is comparable to Australia’s s. LO5A (1) (f) 
without the need to achieve agreement ; 
ment complete the Territories. 
Borrowing by local government authorities and Territorial instru- 


Government of any Territory’. Insofar as 


it gives the Federal Govern- 


control over borrowing of the 


mentalities may not be 


with the 


covered by this section, as was the case 


Financial Agreement. 


13. Presumably 


after the five-year interim period this tield will be occupied 
exclusively 


by the Federation 


14. Whilst this extends to intra-Territorial shipping, 


such shipping is not of 
commercial importance 


15. Subject to the proviso that no federal income 
the first five years of the Federation 


tax may be imposed for 





130 The University of Queensland Law Journal 


Para. 12 confers power to legislate with respect to “companies, 
that is to say general provision as to the incorporation, regulation 
and winding-up of bodies corporate”. This is wider in scope than 
Australian Federal Parliament’s power to legislate with respect to 
“foreign corporations, and trading or financial corporations formed 
within the limits of the Commonwealth’: s. 51 (xx). Many of the 
difficulties and limitations on the Australian power adverted to in 
Huddart Parker & Co. Pty. Ltd. v. Moorhead** are probably avoided 
by the West Indian provision. In particular it would clearly 
authorise the establishment of a uniform company law for the 
Federation, which cannot be done in Australia. Whether it would 
authorise general anti-monopoly legislation, denied to the Australian 
Federal Parliament in the Huddart Parker Case, is more doubtful. 

Para. 13 covers “‘Conciliation and arbitration in relation to 
industrial disputes’. It is thus wider than the Australian s. 51 
(xxxv) for it does not require the pretext of a dispute extending 
inter-Territorially ; such a dispute would be harder to prove in the 
West Indies where unions are still organised on an island basis. 
Presumably the extensive body of Australian case law examining 
the nature of an industrial dispute will be applied, and particularly 
the wide definition of the Municipalities Case.17 With it must be 
read the powers over trade unions and development of industries 


referred to below, as well as the trade and commerce power as in 
Australia. 


Para. 23 deals with marriage, divorce and the custody and 
guardianship of infants as does the Australian s. 51 (xxi), (xxii), 
but subject, in the case of a Federal law, to the consent of the 
Territorial legislature concerned. This reflects the presence of a 
large East Indian minority in Trinidad where one-third of the 
population would have Hindu or Muslim religious affiliations, and 
of Catholic majorities in Dominica, St. Lucia and Grenada, and a 
strong Catholic minority in Trinidad. However there would appear 
to be no obstacle to the Federal Legislature legislating for 
polygamous non-Christian marriages, cf. Wynes, Legislative, Execu- 
tive and Judicial Powers in Australia (2nd ed.) p. 224. 

Para. 27 places postal services on the concurrent list, with a 
provision (contained in Art. 97) that should the Federal Govern- 
ment assume control of postal revenues a rebate equivalent to the 
average of the previous five years shall be paid to the Territorial 
governments for the five years after such assumption of control. 
This provision is explained by the large part played by stamp sales 
in the revenues of the very small islands. 

Finally certain powers are to be found on the concurrent list 
which are not in the Australian constitution at all, although some 


16. (1908) 8 C.L.R. 330 17. (1919) 26 C.L.R. 508. 








Division of Powers in the West Indian Constitution 131 





of them have been sought at referenda. Some relate formally to 
purely legal matters although that over Criminal law could be the 
opening for substantial regulation. They are: 


Paras. 4. Arbitration. 
16. Criminal law and procedure. 
26. Oaths and affirmations. 


28. Prisons (often the subject of inter-island co-opera- 
tion in the past). 


Another sub-group relates to higher education other than the 
University College (Para. 33) and research into matters concerning 
the Federation but not involving a Federal institution (Para. 34). 
A third sub-group records technological change in the past half- 
century. Civil aviation (Para. 2), and atomic energy (Para. 25) 
are on the Concurrent List. With these are two other heads which 
indicate greater governmental intervention with economic life, the 
development of industries (Para. 19) and trade unions (Para. 38); 
both could be Pandora’s boxes, for occupied by a federal govern- 
ment, which also controlled borrowing and exchange control in the 
case of industrial development, the domestic capital market being 
extremely limited, they could cover a very broad field of economic 
direction and regulation. Para. 6 covers audit of public accounts 
other than the Federal Government’s. There is some doubt as to 
whether this extends to Territorial accounts if exercised by the 
Federation, although it is expected that the Federal Government 
will exercise substantial financial control over those Territories 
which were recipients of grants-in-aid from the United Kingdom 
prior to federation, and will receive equivalent sums from the 
Federal Government as a conduit for the U.K. Treasury after 
federation.18 The Civil Service Commissioner failed to assign the 
power to the Federal Audit Department, suggesting that the 
uncertainty may have extended to federal planners.'® The last 
power on the Concurrent List arises from exclusively West Indian 
problems, and ranked second to the selection of the capital site 
as a source of bitter controversy: Para. 14 covers control of move- 
ment of persons between Territories other than for considerations 
of public health, and gives the Federal Legislature a veto over 
Territorial legislation controlling such movement after an initial 
period of five years. The final version represents a considerable 
gesture on the part of Trinidad, whose prosperity acts as a magnet 
to the citizens of the less-developed and smaller islands to the north. 





18. cf. Cmd. 9618 (1955) pp. 42-55, where the Fisca: Commissioner suggests 
that Territorial Governments in receipt of such grants should submit full 
audited accounts of both revenue and expenditure to the Federal Govern- 
ment. 


19. Cmd. 9619 (1955) Appendix C. 
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In the event of conflict of Federal and Territorial laws in 
respect of powers on the Concurrent List, the Federal law prevails, 
Art. 45 (1). 


Reference of Powers. 


Art. 44 provides for reference of matters to the Federal Legisla- 
ture by Territorial legislatures, but in greater detail than the 
provisions of s. 51 (xxxvii) of the Australian Constitution. Reference 
is made a two-way street by granting the Federal Legislature 
power to refer matters on the Exclusive List to the Territorial 
Legislatures, as well as the more usual transfer from Territory to 
Federation. A useful expansion over the Australian power is given 
in paragraph (3) where it is laid down that reference may be general 
or subject to limits of time or other conditions and restrictions; 
while referred authority is in force the matter covered shall be 
deemed to be found in the Concurrent List. Again paragraph (4) 
provides that referred authority may be revoked at any time six 
months after its grant. Thus the West Indian Constitution deals 
specifically with the points raised by Latham C.J. in Graham v. 
Paterson,” and follows his interpretation as to revocability and 
concurrent jurisdiction, but differs by allowing a fixed period. 
Whilst the power of reference has been very little used in Australia, 
in the Leeward Islands Federation of 1879-1956 extensive use was 
made of such a power to enlarge and keep up to date federal juris- 
diction; however for almost the entire life of this federation both 
types of legislature were controlled by official majorities under the 
instructions of the Governor of the Colony, and reference became 
more a matter of administrative convenience than popular 
sentiment. 


Other Provisions. 


Art. 46 of the West Indian Constitution allows both Federal 
and Territorial legislatures to provide by law for the appropriation 
of public funds “‘for a purpose for which that Legislature has no 
other power to make laws’. This would suggest a substantial 
opportunity for expenditure in the nature of grants-in-aid either to 
governmental bodies or to private persons or bodies. Comparable 
development in Australia has had to rely on s. 96 for the Federal 
Parliament, and the residual powers of the state legislatures. 


Art. 47 recalls the U.S. Constitution and Missouri v. Holland.*! 
Jt is particularly important in the absence of a power over external 
affairs, for the defence power could not be stretched to all possible 
international undertakings, and if narrowly construed would leave 
the Federal Government severely curtailed. In Australia, of course, 
reception of international legislation has come through the external 
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affairs power, R. v. Burgess; ex parte Henry.” Paragraph (1) 
allows the Federal Legislature to implement agreements with other 
countries or international organizations whether or not the matter 
is included in the Exclusive or Concurrent Lists. Paragraph (2) 
allows Territorial legislatures to implement agreements with other 
countries or international organizations even though the matter be 
on the Exclusive List. There is no other suggestion that this 
indicates a power of the Territories to enter into such agreements, 
and it should probably be construed as a power of the Territorial 
legislatures to implement agreements entered into by the Federal 
Government, provided the Federal Government has not made such 
implementing legislation itself. It could permit a degree of diversity 
in such matters. These paragraphs must be read subject to restric- 
tions imposed on certain powers on the Concurrent List and the 
provisions of the Constitution generally. Thus an agreement with 
the Postal Union would presumably not remove the obligation to 
repay postal revenues under Art. 97, or legislation implementing an 
agreement concerning say child marriage must be subject to approval 
by the Territorial legislature under Art. 23. 

Art. 48 is the most surprising of all, creating special classes of 
“emergency law” which may conflict with the Lists of prescribed 
powers. Under this Article the Federal Legislature may pass 
emergency laws on matters outside the Exclusive and Concurrent 
Lists, and the Territorial Legislatures emergency laws on matters 
on the Exclusive List—in which case they shall have priority in 
the event of conflict with a federal law other than a federal 
emergency law. The definition of emergency law is given in 
Para. (4): 

“In this article—‘federal emergency law’ and ‘territorial 

emergency law’ mean respectively a law of the Federal Legis- 

lature or a law of the Legislature of a Territory that makes 
special provision in relation to periods of emergency; and 

‘period of emergency’ means, in relation to a federal emergency 

law or a territorial emergency law, a period during which a 

state of emergency exists for the purposes of that law having 

been declared to exist by any authority empowered to make 

such a declaration.” 
The West Indies is a region much troubled by natural disturbances 
in the form of hurricanes and social disturbances in the form of 
riots, and the provision may be designed for either or both. There 
is nothing in the published reports of pre-federal conferences to 
suggest an explanation. It relates to acts of a legislature only, 
not executive actions, and thus escapes identification with Article 48 
of the Weimar Constitution unless it be used to delegate a standing 
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power for emergency legislation to the executive, and even then 
such a delegation would be revocable. However the absence of a 
time-limit on such laws, the removal of ultimate responsibility from 
the Federal or Territorial Supreme Court to an unnamed authority 
to be decided later, the absence of clear definition as to whether 
such authority should be federal, territorial or either, make it 
dangerous, and explicable only in the terms of substantial power 
reserved to the Governor-General elsewhere in the Constitution. 
Such a power to pass emergency laws has been reserved to the 
Queen in Council before in the West Indies, e.g. the Leeward 
Islands Act, 1956, s. 3,23 but this was a case in which the prerogative 
right of legislation of the Crown had previously been lost. When, 
under the Government of India Act, 1935,?4 a power was reserved 
to the Federal Legislature to legislate on matters enumerated in 
the Provincial List, the power was limited to times when “a grave 
emergency exists whereby the security of India is threatened 
whether by war or internal disturbance’’,?® and the validity of 
such legislation was limited to the period of emergency which was 
restricted to six months, unless approved by both Houses of the 
Imperial Parliament, plus a further period of six months. The 
Governor-General was named as the person who could declare a 
period of emergency, and was required to communicate the 
Proclamation to the Secretary of State who should table it in 
both Houses of Parliament.26 Emergency legislative power was 
not granted to the Federal Legislature by the Nigeria (Constitution) 
Order in Council, 1954,?7 which established a federal system in 
Nigeria, although the Governor-General of Nigeria retained reserve 
legislative powers to be exercised in his discretion (s. 64). Such a 
reservation would have been politically unacceptable in the West 
Indies where the Governors’ reserve powers in all colonies but 
Barbados, Antigua, St. Kitts and Montserrat?® have long been a 
source of irritation. The Federation of Rhodesia and Nyasaland 
(Constitution) Order in Council, 1953,2® which instituted the Central 
African Federation, did not create a special class of emergency 
legislation except for purposes of taxation,» nor was there any 
general reservation of legislative power to the Governor-General. 


ach of the above Articles places a substantial power in the 
hands of the Federal Legislature or Government, and they give 


23. 4 & 5 Eliz. lic. 23. 24. 26 Geo. V & 1 Edw. VIII « 
25. s. 102 (1). 26. s. 102 (3), (4). 
27. S.1. 1954 No. 1146 
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28. For an explanation, and a valuable discussion of some of the legal points 
raised by the 1948-49 draft, cf. S.S. Ramphal, ‘‘Federal Constitution 
Making in the British West Indies’’, International and Comparative Law 
Quarterly Vol. 2 pp. 192-206 
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serious cause for thinking that the West Indian Constitution is not 
a true federal constitution in K.C. Wheare’s sense, viz. providing 
“the division of power between distinct and co-ordinate govern- 
ments’! but merely a quasi-federal instrument. However before 
a final conclusion can be reached, reference must be made to the 
structure of the Federal Legislature and to financial relations 
between the two levels of government. 


The Structure of the Federal Legislature. 


In attempting an assessment of possible development of the 
balance between Federal and Territorial legislatures, it is relevant 
to consider the extent to which the Federal Legislature will reflect 
Territorial interests and be likely to defend them. The West 
Indian Federal Legislature is bicameral, consisting of a House of 
Representatives of 45 members and a Senate of 19. The number 
of members from each Territory was fixed in 1953 after the 
possibility of British Guiana and British Honduras joining the 
Federation at the start became remote; representation is Jamaica 
17, Trinidad 10, Barbados 5, Montserrat 1, and each of the other 
Territories 2. This distribution is fixed, and cannot be altered to 
reduce the proportion of any without the consent of both the 
legislative chambers of the Territory concerned. This distribution 
reflects a formula discussed in the early days of constitution-making 
and designed to weigh the small colonies against the big ones, and 
particularly against Jamaica which has 52.8 per cent. of the total 
population of the Federation. There is no requirement concerning 
approximate equality of federal constituencies within each Territory, 
the delimitation of which is left to the Territorial Governments 
as in the United States. American experience suggests that this 
could be used to favour the governing party in the Territory. The 
Senate has two members from each Territory except for tiny Mont- 
serrat which, like a Swiss demi-canton, has only one. Particularly 
significant is the provision that Senators are appointed for five-year 
terms unaffected by any dissolution of the House of Representatives, 
and are appointed by the Governor-General who shall “‘act in his 
discretion after consultation with the Governor of that Territory” 
which the prospective Senator will represent; it is accepted that 
this will mean that the Government of the day in each Territory 
will nominate its Senators. The Governor-General has power if he 
considers ‘“‘that a Senator appointed for any Territory is, by reason 
of his illness or his absence from the Federation or for any other 
reason, unable to perform his functions as a Senator’, may declare 
such Senator so unable and, after consultation with the Governor 
of the Territory concerned, appoint another Senator for the period 
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of his disability. There is nothing to suggest that this power could 
be used to remove a Senator who was no longer persona grata to 
the Government of his Territory, and thus Senators cannot be 
looked on as true delegates. 


These provisions relating to Senate appointments suggest that 
the chamber should be more representative of states’ rights than 
its Australian counterpart, but under the Constitution its power to 
defend such rights is far less. The balance between the two Federal 
chambers is that of the British Parliament since 1949 whereby the 
lower house is assured of its authority in the last resort which can 
be reached quite quickly. The Senate has a delaying veto of one 
month over money bills, whilst all other bills may be delayed for 
a year. In neither country is the Senate a real safeguard for the 
constituent units against the encroachments of a Federal Govern- 
ment which wishes to expand its powers. 


Finance. 

It is not my intention to survey the economic and fiscal back- 
ground of the financial articles of the West Indian Constitution.*? 
It is sufficient to note that import and excise duties still play a key 
role in public finance as can be shown in tabular form: 


Estimates of Tax Revenue, 1955 (or 1955-56)*% 


Territory Import Excise Income Other 
Duties Duties Tax Revenue* 
Jamaica .. BA 43.2% 25.6% 25.5%, 5.7% 
Trinidad .. 7 27.6 9.8 43.9 18.7 
Barbados A 40.7 11.8 44.4 3.2 
Grenada .. 38.1 6.5 20.0 35.4 
St. Vincent 40.8 12.8 14.5 31.9 
St. Lucia 47.0 13.4 20.4 19.2 
Dominica $77 10.5 15.é 16.5 
Antigua . 53.0 8.5 21.6 16.9 
St. Kitts-Nevi 38.2 1.0 38.5 22.3 
Montserrat 70.1 9.3 13.1 7.5 
WEST INDIES 36.6 16.4 34.4 12.6 


* Includes Export Duties. 


Thus a blanket assignment of customs and excise duties to the 
Federal Government would have deprived the West Indian colonies 
of a far greater part of their revenue than the Australian colonies 
lost on federation; in Australia these two classes of duties averaged 
29 per cent. of revenue, ranging from New South Wales’ 18.2 per 


The Plan fov a British Caribbean Federation: Report of the Fiscal 
Commi oney, 4 d. 9618 (1955 
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cent. to Tasmania’s 47.2 per cent.*4 The solution was to require 
the Territories to pay to the Federal Government such sums as it 
should request, not to exceed $BWI 9,120,000 (£1,090,000stg.) per 
annum, Art. 93 (1). Each Territory should pay a proportion fixed 
in The Fifth Schedule to the Constitution, ranging from 43.1119 per 
cent. from Jamaica and 38.6252 per cent. from Trinidad to 0.2732 
per cent. from Montserrat. Barbados should’ pay 8.5562 per cent. 
and the other six Territories sums ranging between one and two 
per cent. Should the Federal Government decide to enter the 
customs revenue field during this time, any sums in excess of the 
total of $9,120,000 which it might collect must be repaid to the 
Territories in proportion to the amount of customs and excise 
duties collected in the respective Territories, Art. 94 (1). Payments 
to be made to or by the Federal Government under the Constitution 
are charged on the revenues of the Federal or Territorial Govern- 
ment by Art. 99, and must be paid by the end of the first quarter 
of the year following that in which they were due; should a West 
Indian Lang appear the Constitution is quite explicit. 


However these financial provisions relate only to the first five 
years of federation, beginning on January Ist, 1958, and before the 
end of that period a conference must be called to, amongst other 
things, ‘‘review, in the light of progress made towards establishing 
a customs union within the Federation and other relevant factors, 
the powers conferred by this Constitution on the Federal Legislature 
to make provision for the levying of taxes on income and profits” 
(Art. 118). With such a review pending it is unlikely that the 
Kederal Government would try a Surplus Revenue Act, even if 
the Governor-General allowed such action. 


The Constitution reserves the right for its amendment to the 
Queen in Council, provided only that there shall be no reduction 
of the number of seats held in the House of Representatives by 
any Territory or the proportion of seats in either the House or 
Senate held by any Territory without the consent of the legislative 
chamber or chambers of the Territory concerned, unless such reduc 
tion arise from the adherence to the Federation of British Guiana 
or British Honduras, and that the Article on amendment (Art. L17 
may not be amended without the consent of all the legislative 
chambers of the Territories. Thus in the event of a breakdown of 
negotiations after the trial period, the final decision as to the 
residence of financial control will be in the hands of the Govern 
ment of the United Kingdom rather than any West Indian body 
Should no amendment of the Order in Council constituting the 
Constitution be made, it would appear that the provisions of Arts 
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94, 95 and 97 and the restrictions on Item 35 of the Concurrent List 
would lapse, and the Federal Government would have unfettered 
control of customs, excise and postal revenues, a sum which even 
in 1956 exceeded $BWI 80,000,000, together with income tax 
which in that year exceeded $BWI 50,000,000. 


The draft Constitution produced at the London Conference of 
1953 had provided that the Queen in Council should have power to 
make such laws as might appear to be necessary for defence, external 
affairs, and financial stability. The 1956 London Conference agreed 
to an addition ‘‘to make clear, what has always been the intention, 
that no Order in Council . . . may provide for the raising of revenue 
in excess of what it will be permissible for the Federal Government 
itself to raise under the Constitution’. However the West Indies 
(Federation) Order in Council, 19575, to which the Constitution is 
an annex, provides that Her Majesty may by Order in Council 
amend or revoke any of the provisions of the original Order in 
Council, without making any limitation concerning financial matters. 
Such a restriction on the power of the United Kingdom to make 
Orders in Council for territories before complete independence is 
achieved would be most unusual; it may be supposed that in view 
of the apparent understanding referred to in the Report of the 
1956 Conference the restriction will operate as a convention unless 
some major crisis should arise. 


In addition to income from the mandatory levy under the 
Constitution, the Federal Government has a contingent source of 
revenue in the profits on the currency issue which it takes over 
from the Government of Jamaica and the Currency Commissioners 
of the Eastern Caribbean who already operate currency matters on 
an inter-Territorial basis for all other Territories. However it also 
entails a contingent liability to pay any losses incurred on the 
currency issue. 


Cotin A. HUGHES.* 
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JUDICIAL IMPLEMENTATION OF LEGISLATIVE POLICY 


In reading the reports of the Supreme Court of the United 
States dealing with the Acts of Congress or the statutes of the 
legislatures of the several States, it is noteworthy how often reference 
is made to the policies or purposes of the legislative enactments. 
The words of the statute are given full force: as Frankfurter J. 
said in a recent case, ‘““While literalness of construction does not 
conclude ascertainment of a statute’s meaning, it certainly is the 
beginning’”’.! But the judges bring to the interpretation of statutes 
an awareness of the need for understanding the policy of the legisla- 
ture. They are ready to discern the ambiguity of words and once 
ambiguity is seen to exist search is made for resolution in the light 
of legislative policy, to discover whether the legislative history of 
the enactment may be examined. On the other hand, in conversa- 
tion with political scientists I have obtained the impression that 
they believe that English courts are required to adhere to literal 
interpretation eked out by some technical rules often expressed in 
the Latin tongue. 


While I believe that English rules for the interpretation of 
statutes are not very different from United States rules, I must 
admit that there are many judicial dicta which support the beliefs 
of my political science friends. Many of these dicta belong, how- 
ever, to a vanished past. This is what Barry L.J. said in 1895: 
“The case of Kelly v. Rattey and this case, are two different illustra- 
tions of the difference between a popular interpretation of an Act 
of Parliament and the construction put on the language of the 
legislature by judges who are bound by rigid rules of legal inter- 
pretation which they must obey. Hence it happens that judges 
are often coerced to put on words in a statute an interpretation 
which personally as individuals acquainted with the history of the 
legislation, the evils it was intended to cure, the remedies it was 
intended to effect, they must be convinced will wholly or in part 
defeat the intention of Parliament.’”’* No wonder that Gladstone's 
Land Acts failed, and had to be replaced by a scheme of land 
purchase, and that Irish Nationalists ascribed the failure to judicial 
sympathy with the landlords. It is now seen that Barry L.J. was 
quite wrong in speaking of “rigid rules of legal interpretation’. 
The American statement ‘‘The so-called canons of construction are 
not technical rules of law.... But they are ‘axioms of experience’, 


1. Mastro Plastics Corporation v. National Labor Relations Board (1956) 
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helpful guides . . .”? can be matched by many English judicial 
licta. His concluding sentence is a denial of the validity of the 
Rule in Heydon’s case, whose continued authority was recognized 
in English courts long before Laski’s noteworthy appendix to the 
Donoughmore Committee Report. 

But literalness has not been completely abolished. It is 
interesting to compare the Plastics case in the Supreme Court with 
the already notorious decision given by the House of Lords a month 
later in Smith v. East Elloe Rural District Council.4 The Plastics 
case can be understood from this extract from the judgment of the 
Supreme Court.° ‘‘The language in s. 8 (d) especially relied upon 
by petitioners is as follows: ‘Any employee who engages in a strike 
within the sixty-day period specified in this sub-section shall lose 
his status as an employee of the employer engaged in the particular 
labour dispute. . . .’ Petitioners contend that the above words 
must be so read that employees who engage in any strike, regardless 

f its purpose, within the sixty-day waiting period, thereby lose 
their status as employees. . .. If the above words are read 
ete isolation from their context in the Act, such an inter- 
pretation is possible. However ‘in expounding a statute, we must 
ot be guided by a single sentence or member of a sentence, but 
look to the provisions of the whole law, and to its object and 


ls « 6 
policy 


Later, it is stated ‘There is sufficient ambiguity here 
to permit consideration of relevant legislative history’’.7 The 
conclusion was that the strikes referred to in s. 8 (d) were not all 
kinds of strikes, but only strikes whose purpose was to bring about 
a change in the economic relation of employer and employee. The 
articular strike which was the subject of the litigation was not for 
purpose, and the Supreme Court held that the strikers did 
yse their status as employees, 

In the East Elloe case the relevant statutory provision which 

considered was par. 16 of Schedule I of the Acquisition of 
Land Act, 1946. It read, ‘Subject to the provisions of the last 


foregoing paragraph, a compulsory purchase order . . . shall not 
be questioned in any legal proceedings whatsoever’, The conten 
tion of the appellants was that this did not apply to legal proceedings 


brought for the purpose of questioning the good faith of those who 
nade the compulsory purchase order.* ‘This was rejected by the 
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majority of the House. Viscount Simonds spoke of ‘‘the first of 
all principles of construction that plain words must be given their 
plain meaning’. He added, ‘‘There is nothing ambiguous about 
par. 16; there is no alternative construction that can be given to 
it; there is, in fact, no justification for the introduction of limiting 
words such as ‘if made in good faith’ ’’.9 

In both cases the question was whether general words should 
read as subject to some limitation. The judges who dissented in 
the Plastics case did not rest on the generality of the words ‘‘a 
strike’: they, like the majority of the court, considered also the 
policy of the Act and thought that the policy required the words 
to be given complete generality. In the East Elloe case Lord Reid 
who dissented, spoke of the “intention of Parliament’’, but said 
“In general, of course, the intention of Parliament can only be 
inferred from the words of the statute.”!® On the other hand 
Lord Morton and Lord Radcliffe who concurred with Viscount 
Simonds, may be said to have reasoned from the policy of Parla 
ment to establish in the Act a complete code of the rules for bringing 
orders before the court. 

Nevertheless, in the speeches of Lord Morton and Lord Radclitte 
there may be found traces of fallacies which, like those of Barry 
L.J., have marred the administration of statute law by the courts 
The first is that of confusing (1) “interpretation” with (it) judicial 
legislation by analogy with a statutory principle. The second ts 
that of confusing (i) the resolution of an ambiguity, which ts ‘true 
interpretation, with (1) discernment of the fact that no ambiguity 
exists.!! 


% 1956) A.C. at 751 
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Lord Morton says that the qualification of the general words 
“would be legislation, not interpretation”. Barry L.J. likewise 
justified rules for interpretation when he said, “These rules are 
perhaps too rigid, they certainly often lead to anomalous results, 
but in abolishing or relaxing them, there is danger of greater 
mischief, namely, the permitting of the judicial function to pass 
the strict law of construction and assume powers which the constitu- 
tion confers upon Parliament alone.’ But surely when courts 
interpret statutes in a manner inconsistent with the intention 
Parliament had, it is proper to describe the courts as legislating. 
The problem of application of a statutory rule is indeed much 
more complex than the relatively simple one of discovering what 
are the references (in Ogden and Richards’ terminology)!” for the 
symbols employed by Parliament. But so long as the courts are 
engaged in the search for those references, the intention of Parlia- 
ment, they are not engaged in legislation as opposed to interpreta- 
tion, however much they may go outside the words of the statute 
in order to discover such matters as the policy of the statute for 
the purpose of discovering what really was the intention. Even 
if it be denied that “‘the fundamental rule of interpretation to 
which all others are subordinate, is that a statute is to be expounded 
‘according to the intent of them that made it’ ’’,}* yet the search 
for ‘“‘intention’’ does not become legislation. It could only be said 
to be “‘legislation’’ if that word is used to refer to a mode of treat- 
ment of a statute other than that favoured by the writer: in such 
a case, however, to say I disapprove of your mode of interpretation 
because it is legislation is to enunciate a tautology. This is not 
what judges like Lord Morton and Barry L.J. mean: they mean 
by “‘legislation’’ the pronouncement of a rule without the authority 
of Parliament. 


The “implementation” of legislative policy may’ be legislation 
in some circumstances: and it is possible that the examination of 
the words of a statute in the light of policy, which is one form of 
implementation but remains interpretation, is confused with this 
other type. The confusion appears most clearly in Lord Simonds’ 
criticism of the doctrine of interpretation expounded by Denning 
L.J. in Seaford Court Estates Ltd. v. Asher and in Magor and St. 
Mellons R.D.C. v. Newport Corporation.4 The Lord Justice had 
said, ““We sit here to find out the intention of Parliament wi 
and we do this better by filling in the gaps and making sense of 


12. Meaning of Meaning 10th Edn. (1953) p. 11. 
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the enactment than by opening it up to destructive analysis’’.!® 
Lord Simonds in the House of Lords in the Magor case began his 
criticism of this dictum by saying that it was not the duty of the 
court to find out the intention of Parliament. He then went on 
to say that if such were the duty, then it would logically follow that 
the courts would have to apply the intention to matters for which 
Parliament had not provided. There is in truth no such logical 
sequence. Such application may indeed be in Lord Simonds’ words 
“a naked usurpation of the legislative function under the thin 
disguise of interpretation”. But Lord Simonds misunderstood 
what Denning L.J. meant by a “‘gap’’, and failed to see that he 
was seeking to use the “intention of Parliament” merely as a means 
of discovering the intended significance of the words passed by 
Parliament. 

The omission from an Act of Parliament of a provision for some 
situation cognate to those dealt with is often referred to as a ‘“‘gap’’. 
This however is a different use of the word from that in which it 
was employed by Denning L.J. in Seaford Estates v. Asher. There 
the Lord Justice was referring to a gap in the wording: he was 
dealing with a language situation where the existing words lead 
to an ambiguity and additional words make the intention clear and 
resolve the ambiguity. There have been many who have contended 
that where Parliament has failed to deal with some topic within 
the general purview of the broad object of an Act, and it is clear 
what Parliament would have provided for the omitted topic, then 
the courts should legislate as Parliament would have legislated. 
This would be a legislative implementation by the courts of the 
policy of the legislature. But Denning L.J. was not contending 
for this. Moreover, a refusal by the courts to legislate in this 
manner by no means entails a refusal to consider legislative policy 
for the purpose of interpretation. It is submitted that despite the 
views of Lord Simonds it still remains a principle of English law 
that legislative policy is properly to be considered in the process of 
interpretation. The principle on which such use of legislative 
policy may be rejected is not the impropriety of judicial legislation 
but the very different one of a constitutional doctrine of promulga- 
tion. This I will consider later. 

It is necessary, however, in accordance with my announced 
plan to consider now what may be called the fallacy of the ‘‘plain 
meaning’. Lord Radcliffe concluded his speech in the East Elloe 
case with the Latin tag taken from Bacon, non est interpretatio, 
sed divinatio, quae recedit a litera. Every effort, however, to resolve 
an ambiguity does contain an element of “‘divination’’: yet it 


15. Magor and St. Mellons R.D.C. v. Newport Corporation (1950) 2 All E.R. 
1226 at 1236A. 
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remains interpretation. In order to determine whether the words 
“any legal proceedings whatsoever’ are ambiguous consideration 
must be given to linguistic usage: no study of the symbols alone 
will determine their “meaning”. It may be a mistake of fact to 
consider that the references which the symbols arouse in the mind 
of a reader are the only references which the symbols are capable 
of signifying. It is fallacious to confuse the meaning in which a 
reader reads words with a finding by him of the fact that words 
are universally, or ‘‘ordinarily”’, used with a particular significance. 
On the other hand, another error is corrected by Lord Reid, 
reproducing a distinction made many years previously by Schiller, 
when he says, “A provision is not ambiguous merely because it 
contains a word which in different contexts is capable of different 
meanings. It would be hard to find anywhere a sentence of any 
length which does not contain such a word. A provision is . 

ambiguous only if it contains a word which in that particular 
context is capable of having more than one meaning”’.1® The 
meaning of ‘‘particular context’’ is presumably that of the immediate 
verbal context. Even bearing this in mind it is strange to have 
this statement by Viscount Simonds in the same case: “. . . each 
one of us has the task of deciding what the relevant words mean. 
In coming to that decision, he will necessarily give great weight to 
the opinion of others, but if at the end of the day, he forms his 
own clear judgment and does not think that the words are ‘fairly 
and equally open to diverse meanings’ he is not entitled to say that 
there is an ambiguity. For him at least there is no ambiguity. . .”’!7 
But the crucial question is how does a judge “‘form his own clear 
judgment”? If words in a particular context do in fact convey to 
different readers a range of meanings derived not from fanciful 
speculation or mistakes about linguistic usage, but from true know- 
ledge of the use of words, then they ave ambiguous. The fact that 
one particular judge thinks that the ambiguity can be resolved in 
a particular way does not make them unambiguous even for him: 


16. Kirkness v. John Hudson & Co. Ltd. [1955)| A.C. 696 at 735-6. Schiller 
wrote the following in Logic for Use (1929) at p. 63: ‘‘According to 
Formal Logic every word, or form of words, is infinitely ‘ambiguous’ ; 
for every word or form of words has an indefinite plurality of meanings 
which vary according to the occasions of its use. Its past uses can 
(theoretically) be recorded in an exhaustive dictionary, but its future 
uses can no more be predicted than its future pronunciation. But this 
sort of ‘ambiguity’ does not really matter: it is only another name for 
the ‘plasticity’ of language. And it is something wholly different from 
the veal ambiguity which occurs when a word or a phrase contains 
several meanings to those who hear it used in its actual context, and 
leaves them in doubt as to which of these was intended, and whether the 
ambiguity was intentional’. The situation, reported in the last sentence, 
of intentional ambiguity is one quite common in political negotiations 
such as those culminating in a majority for a particular clause in a bill. 
The diplomats find an acceptable formula, and leave the difficulties of 
interpretation to be solved by the future. 

17. At 712. 
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a refusal to recognise the existence of other meanings is a mistaken 
judgment of fact by him and is a wrong method of resolving an 
ambiguity. If ambiguity exists then it should be resolved by the 
methods developed by the law :—the setting in a wider context, the 
use of Heydon’s case, the consideration of the desirability of alter- 
native modes of interpretation (the modern version of Blackstone’s 
tenth rule). The judge cannot properly substitute for the duty to 
consider policy his own personal preferences for the references of 
the symbols. In the Kirkness case Lord Morton showed not only 
by the way in which he understood the word “‘sale’’, but by the 
evidence of many legal contexts, that the word “‘sale’’ was ambiguous 
in the particular context before the Lords. Lord Morton proceeded 
to resolve the context by the use of a wider context, viz., other 
statutes in pari materia. Viscount Simonds merely said, “the 
meaning . . . is clear beyond a peradventure’’. 

There are many cases in which other judges have acted like 
Viscount Simonds, but, nevertheless, the law remains clear that 
where there is an ambiguity the court must consider legislative 
policy. On the other hand, as Lord Watson pointed out in Salomon 
v. Salomon & Co.,18 what passes sometimes as “‘intention of Parlia- 
ment”’ is speculation as to possible policy. The procedures for the 
determination by courts of legislative policy are not completely 
satisfactory: the courts in effect generally have to rely on their 
general knowledge of the history of the legislation and on state- 
ments of counsel. Moreover, two or more possible meanings may 
be consistent with the propositions as to legislative policy established 
in the courts. The legislature does not always consider the details 
of the implementation of policy. The Plastics case is but one 
illustration of the not uncommon situation where ambiguities 
cannot be resolved simply by consideration of the “intention of 
Parliament”. The court in that case, as we have seen, said, 
“There is sufficient ambiguity here to permit consideration of 
relevant legislative history”: but went on to say, “such history 
provides no conclusive answer’’.!® Gray has said that no problem 
of interpretation in fact arises where the legislature has in fact 
had an intention about the particular matter.2° The general opinion 
of jurists is that in such a case the court should adopt the meaning 


18. ‘‘ ‘Intention of the Legislature’ is a common but very slippery phrase, 
which popularly understood, may signify anything from intention 
embodied in a positive enactment to speculative opinion as to what 
the Legislature would properly have meant, though there has been an 
omission to enact it’’ [1897] A.C. at 38. 

19. 350 U.S. at 287. 


20. Nature and Sources of Law, p. 165. Cf. Landis, 43 Harv. L.R. p. 891 
‘‘When the context or meaning of the legislature is discoverable statutory 
interpretation presents no serious problem except the political one of 
insistence upon judicial humility. The real problem arises when the 
meaning of the legislature is not discoverable.”’ 
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which would best advance the object of the legislature, but there 
are jurists who think that the court in such a situation should 
decide according to its own notions of justice. There is authority 
in English law for such libre recherche scientifique. 

A case which should serve as a warning to judges against 
dogmatic assertion of the existence of plain meanings serves also as 
a link with consideration of a principle which may be used in 
support of judicial refusal to consider legislative policy. In Ex parte 
Benney the court had to consider the meaning of these words: 
“No officer or servant of a county agricultural executive committee, 
or any sub-committee or district committee thereof, shall be 
appointed... .’’ Lord Goddard L.C.J. said, “I think any farmer 
reading this section—or any person, even a lawyer—would say that 
it was obvious that what is meant here, is that officers and servants 
of the county agricultural committee are barred and so are sub- 
committees. . . .”24_ In the Court of Appeal the interpretation 
adopted was that the provision barred only the appointment of 
officers or servants of a sub-committee, and that the sub-committee 
itself could be appointed. Denning L.J. said, ““The meaning of 





those sentences is quite plain’’.?? Parker L.J. said, “. . . it is 
impossible as a matter of English to read this as meaning that no 
sub-committee . . . should be appointed. .. .’’*3 Surely, however, 


we have here an instance of ambiguity; according to English 
grammar the preposition “of’’ might or might not govern sub- 
committee or district committee, and examples of sentences where 
“of’’ governs only one or governs both following phrases can be 
found. The reason for preferring the interpretation adopted by the 
Court of Appeal lies in the policy considerations there advanced. 


But there is an inarticulate premiss to the reasoning of Lord 
Goddard. This is that courts should read statutes in the same 
way as they would be read by those to whom they are addressed 
and whose behaviour they seek to control. The Agriculture Act 
seeks to control the actions of farmers, and it should be read as 
farmers read it. Behind the attitudes of some judges, and many 
of their pronouncements about the interpretation of statutes, there 
can be discerned this policy which is a constitutional policy of 
limiting the effect of legislative enactments in order to protect the 
citizen who is to be governed by them. To assert that there may 
be constitutional restrictions on legislation is to speak the language 


21. [1955] 2 QO.B. at 150. Cf. what Birkett L.J. said when considering the 
very different question of the interpretation of a document written by a 

farmer: ‘ . when one is dealing with people like tenant farmers one 

must make some allowance for the kind of language which they may 

happen to employ’’: Mountford v. Hodkinson (1956) 2 All E.R. at 19 I. 

[1955] 2 Q.B. at 161. 

Ibid. at 168. 
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of tautology. But it is important to note that a constitutional 
restriction may appear in the guise of a rule of construction. In 
the United States a criminal statute which is not phrased in terms 
which the court considers clear and unambiguous is a nullity.*4 
In England a constitutional procedure resolves the ambiguity in 
favour of the citizen by adopting for the statute the narrower 
meaning, that which gives it the more limited area of operation. 
This is, of course, the principle which is more succinctly phrased 
“penal statutes must be strictly construed’. What we are con- 
sidering is the legal and ethical validity of a general constitutional 
principle that statutes operate in accordance with the meaning 
placed on them by those to whom they are addressed. One inference 
from such a general principle is that statutes addressed to the 
ordinary citizen are to be given an ordinary meaning, even though 
it is clear from appropriate investigation that the legislature intended 
a different meaning. 

There is, of course, an element of “‘justice’’ in such a principle. 
Government has been in the hands of tyrants. St. Thomas conceives 
of “law” as emanating only from those who have the care of the 
commonwealth and act for the common good. But even he insists 
that before a rule can be termed “‘law”’ it must be promulgated. 
And this is the constitutional doctrine of many countries. A 
legislative enactment has no legal operation until it has appeared 
in the official bulletin.25 There is no such constitutional doctrine 
in the United Kingdom. As the case of Blackpool Corporation v. 
Locker?® shows, delegated legislation may be valid even though 
contained in a document a copy of which is not available to the 
citizen. But the principle underlying the requirement of promulga- 
tion, viz., that it is unjust that a man should be bound by a law 
of which he is given no notice, appears in the form of refusing to 
give to a statutory rule a meaning which is not patent to the 
ordinary reader. This doctrine that the meaning to be given to 
a statute is that comprehended by the “ordinary reader’’ is 
inconsistent with the doctrine that it is the function of courts to 
give heed to the will of Parliament. The Times of April 26th 1956 
reports an instructive case illustrating this point. The Import of 
Goods (Control) Order, 1954, forbade the importation of certain 
goods without the licence of the Board of Trade. The Board of 


24. Lanzetta v. New Jersey (1939) 306 U.S. at 451: ‘““No one may be required 
at peril of life, liberty or property to speculate as to the meaning of 
penal statutes. All are entitled to be informed as to what the State 
demands or forbids.”’ 

25. The continental doctrine of promulgation is considered by Gray in 
sections 352-360 of Nature and Sources of the Law. He does not however 
connect a doctrine of promulgation with a theory of interpretation. 
The continental doctrine is succinctly stated by Rommen, s. The Natural 
Law p. 195: ‘“‘Promulgation . . . belongs to the nature of law.” 

26. [1948] 1 K.B. 349. 
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Trade, however, issued an Open General Import Licence which 
permitted the import of specified goods. In one of the schedules 
was the description “fish products, frozen or preserved’. The 
question for the court in Wilts. Quality Products (London) Ltd. v. 
Customs and Excise was whether frozen salmon cut up into little 
pieces and soaked in brine and then put into jars and sterilized 
constituted a ‘‘fish product’. For the Customs and Excise it was 
contended from the terms of the licence and the order and the 
statute as a whole that the draftsmen intended to draw a distinction 
between canned salmon and the like, and “fish products’’, such 
as a paste or sauce produced from fish. Counsel for the importing 
firm, however, said ‘“‘that what Parliament intended did not matter” 
—‘‘if the Board of Trade wished to exclude articles of this sort 
they should do so in clear and unambiguous language’. Harman J. 
accepted the firm’s argument. He said, referring to the Licence, 
“If the reader who was a layman, ex concessis a trader, could not 
come to the conclusion whether or not the article which he wished 
to import was within the language used, I think that he ought 
to have the benefit of the doubt, and if I had any doubt as to the 
construction of this licence this is what I would have held’. He 
went on to say, however, that there was no real doubt, that the 
imported ‘salmon passed the test of being a fish product. 


In my opinion the phrase “‘fish products’ is ambiguous. It 
might mean something produced from fish but which had lost the 
quality of ‘‘fishness’’, or it might mean something produced from 
fish which retained the quality of “‘fishness’”, or it might cover 
both. Consideration of context and policy is called for 7f regard 
is to be paid to the intention of the enactment. It is important, 
however, clearly to expose the fundamental inconsistency of the 
two principles which are latent in the judicial process concerned 
with the interpretation of statutes: the one that statutes are to be 
interpreted in accordance with the intention of Parliament, the 
other that they are to be interpreted in accordance with the compre- 
hension of the citizen. 


It is this opposition, and the fact that the conflict operates so 
much at the subconscious level, which is the source of a great deal 
of the confusion which exists in and about the judicial implementa- 
tion of legislative policy. The resolution of this conflict will not 
solve all the problems concerned with the administration by the 
courts of statute law. How, for example, are courts to ascertain 
policy ? But the resolution will enable such problems to be con- 
sidered more explicitly. For, in my submission, with a democratic 
parliament statutes should be interpreted in the light of the policy 
of the legislature. A similar rule should apply also to subordinate 
legislation, where the rule would add to and not detract from the 
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arguments for judicial consideration of administrative action. The 
advancement of the public good constitutes the protection of the 
individual citizen. There are, of course, necessarily conflicts between 
minorities and majorities, but if minorities are to be protected by 
constitutional restrictions on the decisions of the democratic repre- 
sentatives of the majority, this should be done by explicit formula- 
tion of the principles on which such restrictions are based. The 
possibility of the case-law development of constitutional principles 
is evidenced by the jurisprudence of the Conseil d’Etat. The possi- 
bility of explicit recognition of the part that policy should play in 
the interpretation of statutes is evidenced by the Canadian Inter- 
pretation Act. This Act provides—it can be seen that its language 
derives from Blackstone—‘‘Every Act and every provision and 
enactment thereof, shall be deemed remedial, whether its immediate 
purport is to direct the doing of anything which Parliament deems 
to be for the public good, or to prevent or punish the doing of 
anything which it deems contrary to the public good: and shall 
accordingly receive such fair, large and liberal construction and 
interpretation as will best assure the attainment of the construction 
of the Act and of such provision or enactment, according to its true 
intent, meaning and spirit.”’?7 


Advocacy of interpretation in the light of the policy of an Act 
does not entail support for a programme of judicial legislation by 
analogy with the policy of a statute. Nor does it entail advocacy 
of a programme of judicial amendment of an Act by the excision 
of legislative provisions which the court thinks inconsistent with 
the policy of the Act or with some specific intention of the legis- 
lature. An American case furnishes a good illustration of this 
latter point.2 The Walsh-Healey Act provides that a contractor 
supplying the Government must meet specific labour standards of 
which non-employment of child labour was but one class; there 
is a penalty for non-observance of $10 a day, payable as liquidated 
damages. The Portal-to-Portal Act enacts a two year period of 
limitation for any action commenced ‘“‘to enforce any cause of 
action for . . . liquidated damages, under . . . the Walsh-Healey 
Act’. The policy of the latter statute and its legislative history 
showed that Congress did not intend to deal with the employment 
of child labour. Indeed s. 1 (a) of the Act set out the reasons 


27. S. 15 Revised Statutes of Canada C. 1 

28. Unexcelled Chemical Corporation v. United States (1952) 345 U.S. 59. 
The case could also be regarded as one turning upon the question whether 
the phrase “‘under the Walsh-Healey Act’’ was a general provision, 
which according to linguistic usage was ambiguous. The question for 
the court could have been phrased as follows. Did the words ‘‘under 
the Walsh-Healey Act’’ constitute a reference to all the provisions of 
the Act or a reference only to those provisions which conformed to the 
preamble of the Portal-to-Portal Act ? 
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for the Act and made no reference to child labour provisions. The 
Government of the United States brought an action against the 
appellants for the recovery of liquidated damages under the Walsh- 
Healey Act in respect of the employment of child labour, but the 
appellants contended that the action was statute-barred under the 
Portal-to-Portal Act. The Court of Appeals for the Third Circuit 
agreed with the appellants holding that “‘Congress in the Portal-to- 
Portal Act had no intention to legislate with respect to the child 
labour provisions of the Walsh-Healey Act but had in mind only 
possible suits which employees might bring for unpaid minimum 
wages and overtime.’’ The Supreme Court, however, unanimously 
held this attitude untenable. The reference to the Walsh-Healey 
Act was too precise and unambiguous. Douglas J., delivering the 
opinion of the Supreme Court, said, ‘Perhaps Congress misconceived 
the problems under the Walsh-Healey Act. However that may be 
the present cause of action seems to be precisely described by and 
expressly included in the words ‘liquidated damages under the. . . 
Walsh-Healey Act’. If the cause of action is not covered by that 
language apparently none other is. It is not for us then to try 
to avoid the conclusion that Congress did not mean what it said. 
Arguments of policy are relevant when for example a statute has 
a hiatus that must be filled, or there are ambiguities in the legisla- 
tive language that must be resolved. But when Congress, though 
mistakenly or inadvertently has used language which plainly brings 
a subject matter into statute its word is final.” 

Let me conclude by affirming my belief that English law does 
provide sensible rules for the interpretation of statutes, though 
individual judges do not appear to be fully aware of them, so that 
they have not obtained universal recognition and application. The 
dominant principle is that ambiguities in a statute are to be resolved 
first in the light of the policy of the statute. This principle has 
met with some distortion in its operation in the courts because of 
(i) lack of full awareness of the character of ambiguity, (ii) con- 
fusion between interpretation in the light of policy and judicial 
extension of the operation of a statute by analogy, (iii) above all, 
adherence by some judges to a conflicting principle, that of pro- 
tecting citizens by endeavouring to read the statute as a citizen 
would understand it, and of resolving ambiguities by adopting that 
meaning which results in the minimal operation of the statute. 
The reasons for the imperfect working of the principle of judicial 
implementation of legislative policy in the interpretation of statutes 
are no doubt many, but two can be stressed: (i) the intensification 
of the English reluctance to consider theory by the pressure for 
speedy decision necessitated by the circumstances of litigation; 
(ii) the failure of law schools until quite recently to take up the 
study of judicial interpretation of statutes. 
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When such study is fully made it will be seen that many 
matters other than those mentioned in this paper will have to be 
considered. How are courts to be informed of the existence of 
ambiguities, and do not policy considerations arise in considering 
whether ambiguities exist ? How are courts to ascertain the policy 
of a statute ? Is the exclusion of legislative history to be main- 
tained ? Should courts consider the explanatory memoranda 
circulated with bills, or should they be free to consider the entire 
debate in Parliament ? The ascertainment of policy is not, how- 
ever, merely a question of the sources to be employed in the process 
of discovery. If one has no sense of graphic composition no amount 
of looking at an artist’s preliminary sketches will enable one to 
understand the manner in which he has solved a problem of 
composition in his finished painting. It has been argued that 
without some reading in economics counsel and judges cannot fully 
appreciate modern legislation. Have we not to ask ourselves 
whether legal education today is adequate for the tasks which 
lawyers have to undertake in modern society ? Then there is, of 
course, the 64-dollar question of what is to be done when con- 
siderations of policy fail to resolve an ambiguity. There are many 
jurists, as we have seen, who consider such situations as by no 
means uncommon. Finally, questions of implementation of policy 
are not confined to problems of ascertaining the meaning of words. 
Roscoe Pound in his rightly-celebrated essay on Common Law and 
Legislation®® could see no reason why courts should not co-operate 
with the legislature by themselves legislating in accordance with 
the policy of the Act on matters for which the legislature has not 
made provision. If, as Landis said, judicial humility is desirable, 
so too is juristic humility ; the latter is easily obtained by considering 
how little advance has been made in the fifty years which have 
elapsed since Pound’s essay was written. 


J. L. MontROSE* 


29. 21 Harv. L.R. 383. 


*LL.B. (London); Professor of Law in The Queen’s University of Belfast. 
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As previously pointed out in an article in this Journal, the 
Bills of Sale and Other Instruments Act of 1955 makes certain 
departures from the old law. It is conceded, of course, that some 
of these departures represent improvements on the prior position. 
The machinery of registration has been simplified, the consequences 
of failure to register a bill of sale have been made less drastic, and 
the provision for the optional registration of assignments of book 
debts represents a timely reform and one that fills a long felt want. 
On the whole, however, it seems a not unjust criticism that such 
advantages as have been gained pertain mainly to the sphere of 
the machinery of registration and appear to have been gained at 
the expense of clarity and simplicity in the substantive law. In 
many aspects, it will be submitted, the Act proceeds in ignorance 
of or disregard for the prior state of the law and the history of 
the previous legislation, and the result of the engrafting of 
cryptically worded legislation can only be to add complication and 
doubt. 

Though the bills of sale legislation affects transfers of chattels 
generally, its greatest impact undoubtedly is on mortgages and 
other securities and on hire purchase transactions. It is most 
important that if alterations are made to the rights of parties to 
such transactions, then such alterations should be made in a reason- 
ably intelligible fashion and with due regard to the consequences. 
It is submitted that this 1955 legislation fails in important aspects 
to keep this important requirement in mind. 

It 
mortgage bill of sale, the stock mortgage and finally the crop and 


—_- 


s intended to pass in review successively the general 


wool liens, and to consider certain provisions of the new Act in 
relation to them. 


The General Security Bill of Sale 

This is usually called the “‘conditional” bill to distinguish it 
from the so-calicc “‘absolute’’ bill. It is normally represented by 
the legal mortgage of chattels, a transaction which has been moulded 
by the joint influences of common law and equity in much the 
same way as the mortgage of old system land, to which in structure 
and character it would, apart from the Bills of Sale legislation, 
bear a very close resemblance. 

The legislative pattern introduced by the English Act of 1854 
and followed by the Queensland Act of 1891 can be generally 


i. 2 U.Q.L.J. 304 (1955). 
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summarized in manner following. The legally effective instrument 
of security dealing with chattels qualifies for registration as a bill 
of sale by virtue of two characteristics. 

Firstly, it must be a ‘“‘bill of sale’, that is to say, speaking 
very roughly, it must be either an assurance (either legal or equit- 
able) of chattels, a declaration of trust of chattels, a charge over 
chattels, or a licence to seize chattels. The term “‘chattels’’ is 
specially defined as furniture, goods, chattels and other articles 
capable of complete transfer by delivery, and (when separately 
assigned or charged) fixtures. The term “‘bill of sale’’, therefore, 
connotes two ideas. It is not enough that the document is an 
assurance, declaration of trust, charge or licence; the subject matter 
must be also “‘chattels’’ as specifically defined. One important 
feature of the definition of ‘‘chattels’’ is that the requirement of 
deliverability must exist as at the date of the execution of the 
document—Brantom v. Griffits*@—so that assignments of after- 
acquired property’ and assignments of growing crops‘ are not given 
over ‘chattels’ within the meaning of the statutory definition. 
They qualify as ‘“‘assurances’’ but they are not given over “‘chattels’’. 
They are therefore not “bills of sale’, or at least they are not 
registrable ‘‘bills of sale’’.® 

Secondly, the requirement of registiability applies only to 
“bills of sale’ (as above delimited) whereunder the grantee has a 
power to seize or take possession of the chattels concerned. 

In general the new statute of 1955 conforms to this pattern so 
far as its general framework is concerned, but special provision is 
made for after-acquired or “‘future’’ chattels, for growing crops and 
for fixtures. Before dealing with these, however, it is necessary to 
glance at the obscurities of the key section dealing with the con- 
sequences of failure to register a document which answers the 
description of a registrable bill of sale. It is here that the new 
Act makes the greatest break with the prior law as the previous 
rule was that an unregistered bill of sale was totally void as a 
disposition of the chattels purported to be affected thereby. The 
new provision, however, is framed most obscurely. 

Section 7 (1) provides that an unregistered ‘‘instrument”’ (a 
term which comprises bills of sale, stock mortgages, liens upon 


(1877) 2 C.P.D. 212. 


3. Malick v. Lloyd (1913) 16 C.L.R. 483; Akron Tyre Co. v. Kittson (1951) 
82 C.L.R. 477. 
4. Brantom v. Griffits, supra 


Some would apparently regard such transactions as bills of sale because 
they are assurances, but not registrable bills of sale because not given 
over ‘chattels’. However, the statutory definition appears, save in one 
instance, to involve the notion that in order for a document to be a 
bill of sale at all, it must relate to “‘chattels”’ 

6. See now s. 6 (2) of the new Act 
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crops and liens on wool) shall not have any effect as to the chattels 
comprised therein or subject thereto against any person other than 
the grantor and grantee. This provision is made subject to sub- 
section (2), which in effect provides (paragraph (a) ) that every 
instrument when registered shall be deemed to be given on the 
day on which it is executed and shall take force and effect from 
the time of its execution, and (paragraph (b) ) that every instrument 
registered under the Act shall in respect of the chattels comprised 
therein be entitled in priority as regards the title to or right to the 
possession of such chattels according to the time of its registration. 
There is little doubt that as between two documents both of which 
qualify for registration as bills of sale, the matter of priorities 
would be determinable, under subsection 2 (b), according to the 
respective dates of registration, but what is to be said of the situa- 
tion where the contest is between a registrable bill of sale and another 
transaction which is not a bill of sale, such as an oral sale of chattels 
or a pledge? For instance, if A gives B a mortgage over chattels 
which is initially unregistered and then sells the chattels to C, 
can B after the sale register his mortgage and rely on subsection 
2 (a) to gain priority over C? Or, supposing that A executes a 
private hire purchase agreement’ in favour of B which is unregistered 
(but of course good as between A and B) and then purports to sell 
the chattels, can B by later registration make his rights under the 
hire purchase agreement binding as against the purchaser? As 
paragraph (a) is made subject to paragraph (b) one would be inclined 
to suggest that the answer to both the above questions should be 
in the negative, and this would be a reasonable conclusion. Such 
an interpretation, however, would appear to give no effect whatever 
to paragraph (a). It would limit that paragraph to the position 
between grantor and grantee where it would be quite nugatory 
because in this situation registration is irrelevant and the bill of 
sale would operate as from date of execution without any assistance 
from section 7 (2) (a). 

On the other hand it may well be that paragraph (a) is simply 
intended to reverse the provision in the old Act that for the purposes 
of any law avoiding assignments as against creditors the date of 
the registration should be deemed to be the date of the execution 
of the bill of sale, a section applied by the High Court in Dixon v. 
Todd.* This, in fact, looks like the true reason for the provision. 
It appears to have been the intention of the legislature to confine 
paragraph (a) to cases where the creditors of the grantor of the 
bill were involved, and to make paragraph (b) applicable to all 


1.€. one where the owner is not a person who ordinarily sells or hires 

under hire purchase agreement chattels of the same class—see Bills of 
Sale &c. Act of 1955 s. 6 (5). 

8. (1904) 1 C.L.R. 320, 
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cases of priorities between the grantee and all persons except 
creditors. Such a distinction may perhaps be justifiable on the 
ground that historically the first function of the bills of sale legisla- 
tion was to protect the creditors, but it cannot be said that it is 
very clearly made or even that there is any certainty that it was 
intended to be made. 


A most peculiar section deals with the position of after-acquired 
property. The prior law on this point was that, save in such 
special circumstances as those of Akron Tyre Co. v. Kittson® and 
possibly in the case of “‘potential property’’,! the assignment of 
after-acquired chattels has no effect at all as an assignment at 
common law, but is construed as a contract to assign and as passing 
an equitable title when the chattels come into existence or are 
acquired by the grantor. This is the well-known rule of Holroyd v. 
Marshall The first part of section 21 of the new Act purports 
to remove any effect from an instrument given by way of security 
over chattels which the grantor acquires or becomes entitled to 
after the execution of the instrument. There is then a proviso 
dealing with the case where the consideration for the assignment 
is a loan to be expended on the purchase of the chattels. This 
is then followed by a further proviso which is to the effect that 
such an instrument (that is, one dealing with after-acquired chattels) 
“shall have effect’’ as regards such chattels in particular circum- 
stances which it is not proposed here to consider in detail but which 
can be briefly summarised as, firstly, where the after-acquired 
chattels are required in substitution for any chattels comprised in 
the instrument, secondly, where the after-acquired chattels are 
brought upon the place where the chattels comprised in the instru- 
ment are stated to be situated or at any later time become situated, 
and lastly, where they are acquired for use or intended use in a 
business described in the instrument. 


The first question then is whether an assignment which would 
fall within the terms of this second proviso is subject to the registra- 
tion requirement. It is noticeable that the section refers to ‘an 
instrument being a bill of sale... ."’ Prima facie a mortgage of 
after-acquired goods is not a bill of sale because it does not deal 
with “‘chattels’’. There may also be some doubt whether it confers 
a power to seize within the meaning of section 6 (2). However, 
both the definition of ‘“‘chattels’’ and the “power to seize’ provision 
are made subject to any contrary implication arising from the 


9. (1951) 82 C.L.R. 477 
10. See Benjamin: Sale, 7th ed. p. 145; Millar: Bills of Sale, pp. 34-35. 


11 (1862) 10 H.L.C. 191, 11 E.R. 999 See also Tailby v Official Receiver 
(1888) 13 A.C. 523. 
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context. Here there would seem to be a sufficient contrary context 
and it is probable, though not very clear, that the assignment 
would need to be registered to be regarded as good as against third 
parties. 


There is also the further problem as to what kind of title the 
grantee obtains, that is, whether legal or equitable. It might be 
argued that as the Act supplies the “‘effect’’ then it confers a legal 
statutory title. On the other hand it may well be that as the 
Act is merely operating to restore, within narrower limits, the 
equitable ‘‘effect’’ which previously existed, it is operative merely 
on the equitable level and that the title conferred is still merely 
equitable. Support for this is given by the fact that where the 
Act intends to confer a legal title in the case of dispositions of 
after-acquired property, e.g. under section 27 dealing with after- 
acquired live stock, it does soin express terms. Obviously, however, 
it is desirable that such matters should have been made clear. 


As regards fixtures, in extending the definition of chattels to 
fixtures when separately assigned, the legislature has copied some 
of the worst features of the English Act of 1878. The term 
“chattels” is made to include fixtures when separately ‘‘assigned or 
charged”’, and it is stated not to include fixtures (“except trade 
machinery’) when assigned together with a freehold or leasehold 
interest in any land or building to which they are affixed. The 
Act later provides that neither fixtures nor growing crops shall be 
deemed to be separately assigned by reason only that they are 
assigned by separate words or that power is given to sever them 
from the land or building if by the same instrument any freehold 
or leasehold interest in the land or building to which such fixtures 


are affixed or in the land in which such crops grow is also conveyed 
or assigned to the same person.!* On similar English provisions it 
had been held that the test to decide whether an instrument covering 


fixtures was a bill of sale was whether the instrument empowered 
the mortgagee to realise his security on the fixtures apart from his 
security in the land.!* The exclusion of “‘trade machinery’’ from 
the statement that fixtures are not included when they are assigned 
together with an interest in land raised still more awkward complica- 
tions, and one of the issues in Re Yates!4 was whether this exclusion 
meant that all assignments which in any way affected trade 


See s. 6 (1) and (3 


Re Yates (1888) 38 Ch.D. 112, 120, 124. It is doubtful to what extent 
this differed from the rule previously applied in Ex parte Daglish (1873) 
L.R. 8 Ch. 1072 in situations where there were no such statutory pro- 
visions 


14. Supra. 
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machinery were registrable bills of sale.15 One would have thought 
that the Queensland legislature would have kept clear of this 
imbroglio. 


Some treatment of fixtures is of course desirable but it is 
difficult to see why growing crops should have been mentioned in 
this part of the Act at all in view of their later treatment in that 
part of the Act dealing with “‘liens upon crops’. The definition 
section!* states that the term “‘chattels” does not include ‘‘growing 
crops, when assigned with any interest in the land on which they 
grow’. The implication is that growing crops may be ‘‘chattels’’ 
when separately assigned and hence the subject of a registrable 
bill of sale if separately assigned, an inference supported by section 
6 (3) which as we have seen supplies a negative definition of what 
is meant by ‘‘separately assigned’’ and expressly refers to growing 
crops. The same tests to determine “separate assignment’’ would 
be applicable as in the case of fixtures, viz. the crops would be 
separately assigned if dealt with by a separate instrument or dealt 
with in a mortgage of the land but realisable separately.’ If this 
be so, then a mortgage of a growing crop may be a “‘bill of sale’’ 
under Part I and also a “‘lien upon crops’’ under Part IV. If the 
legislature intended merely to establish a principle that a transfer 
or mortgage of land which bore express reference to growing crops 
was not a “‘bill of sale’’, it could have done so simply by making 
it clear that such crops were not ‘‘chattels’’. If it was then further 
intended that the mortgage of land which gave separate power to 
realise on the crops as chattels should be registrable under the 
legislation, as is the English position, there could have been some 
provision in that part of the Act dealing with liens upon crops. 
The uncritical adoption of some of the definitions in the English 
Act (which differs from the Queensland Act in not providing any 
specific security over growing crops) seems open to considerable 
criticism. 




















15. In this case it was held that the answer was in the negative. The 
instrument was not a registrable bill of sale unless the mortgagee was 
empowered to realise his security in the fixtures separately from his 
security in the land. Thus the ordinary test of ‘‘separate assignment’”’ 
was held to be applicable to trade machinery no less than to other sorts 
of fixtures. The Queensland Act, however, differs from the English one 
in certain material aspects so far as the treatment of trade machinery is 
concerned and resembles more the South Australian enactment. It is, 
therefore, by no means certain that the decision in Re Yates would be 
applicable here 


Section 6 
This is made clear in the English Act where growing crops are linked 


with fixtures in the definition paragraph; in Queensland the matter is 
left open to conjecture. 
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Stock Mortgages 


Separate treatment of these now seems quite unnecessary. 
It is well known that the first legislation on this topic in New 
South Wales, which was later embodied in the Mercantile Act (1867) 
of this State, antedated the bills of sale legislation and was based 
on a different object, viz. the desire to protect the mortgagee from 
the operation, in the event of the bankruptcy of the mortgagor, of 
the “‘possession order or disposition’”’ provisions of the State 
insolvency legislation. Later the Bills of Sale legislation, which 
would apply to live stock in their character as “‘chattels’’, removed 
any real need for separate provision and the only effect of the 
separate registration under the Mercantile Act was to remove the 
necessity of registration under the Bills of Sale Act of 1891 which 
would otherwise exist. Now that there is only one system of 
registration, it seems quite meaningless to retain the notion of a 
separate security over stock and to provide that “‘live stock’’ are 
not ‘‘chattels’’ within the general section (s. 6), but are “‘chattels”’ (!) 
for particular purposes under section 25. In any event the reference 
to “possession order or disposition”’ in section 25 is quite obsolete 
in view of the fact that the matter is now regulated by section 91 
of the Federal Bankruptcy Act which gives adequate protection to 
the mortgagee under a registered instrument. 


Crop and Wool Liens 
It is, however, in relation to the securities over growing crops 
and wool that the Act deserves most destructive criticism as here 
it seems totally to ignore the prior history of the matter. 


There is no doubt that at common law crops could be assigned 
whilst still growing and if they were fructus industriales (as they 
usually are) a sale of them was regarded as one of goods. In fact, 
the disposition could be of crops not then planted on the basis of 
their being potential property.1% There seems to be no reason why 
such a dealing could not be by way of security.!® Probably the 
disposition would need to be by deed to the same extent as any 


assignment of chattels without delivery of possession would require 


a deed. 


It appeared to be the position, however, that no common law 
or equitable disposition of crops would bind persons taking interests 
in the land, such as a mortgagee of the land or a purchaser of the 
land, until the crops had been severed and reduced to possession.?° 
This subject is, however, very obscure and devoid of authority. 


18. Grantham Hawley (1615) Hob 132, 80 E.R. 281 
19. Petch v. Tutin 1846) 15 M. & W. 110, 153 E.R. 782. 


20. See Coppel: Bills of Sale, pp. 214, 216. It appears also to be the implicit 
assumption upon which the Australian crop lien legislation is based 
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The early authorities seem to establish that an assignment of grow- 
ing crops can confer a legal title, and it seems somewhat strange 
to regard the possibility of the acquisition of a legal title which 
would not bind third parties. The truth is that it is not possible 
to treat growing crops conclusively as personalty for all purposes. 
They are chattels for some purposes, but part of the realty for others. 

The position as to growing wool is still more obscure because 
to give security over wool before the wool was shorn would not 
have occurred to the English common lawyer, but there is little 
doubt that such a disposition whether by sale or security would at 
least have been operative on the basis of contract between the 
parties. 

The crop and wool lien legislation of New South Wales, Victoria 
and Queensland was enacted with the object of giving protection to 
the mortgagee of the crop against interests in the land (or sheep) 
which it is assumed by the legislation would otherwise be paramount. 
This it did by creating a special statutory security called a lien over 
crops (and a lien over wool) which, subject to registration, gave a 
legal title to the crop and also gave protection against later pur- 
chases and encumbrances of the land (or sheep). The forms of these 
instruments were specifically provided by Parliament. It is stressed 
that the legislature discarded altogether the shadowy common law 
form of security; the “‘preferable liens’’ owed their validity and 
effect entirely to statute. The Mercantile Act prescribed certain 
forms for such liens and their efficacy depended entirely on com- 
pliance with those forms and on registration under the Act. The 
lien given in form provided by the Act but without the statutory 
efficacy given by the Act would at most constitute an equitable 
charge.?! 

Not all States followed this model. For instance, the Western 
Australian Act refers to a “‘bill of sale of wool’ and a “bill of sale 
over crops’. The Tasmanian Act refers to a bill of sale of wool 
and appears to contemplate also a bill of sale over crops. The 
South Australian Act refers to crops as one type of property over 
which a bill of sale may be given. These instruments appear to 
draw their efficacy from common law.” Another Tasmanian Act, 


21. London & Australian Agency Co. v. Duff (1868) 5 W.W. & a’B. (E) 19. 

22. There appears to have been, however, a good deal of confusion in the 
minds of the legislatures. Thus the Western Australian Act (the Bills 
of Sale Act 1899) provides that a bill of sale of wool may be in the Form 
in the 4th Schedule, but the scheduled form is expressed to grant a 
‘preferable lien’. See too the Bills of Sale Act 1900 (Tas.) Eighth 
Schedule. On the other hand, the scheduled form for a bill of sale over 
crops under the W.A. Act, the use of which is of course merely optional, 
provides for the grantor to ‘“‘hereby sell and assign all that the crops 
now actually sown . to hold the said crops as security... .” The 
form of special statutory mortgage of crops and of wool in Tasmania 
is a formal indenture. 
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however, creates a statutory ““mortgage’’ over crops and one over 
wool. 


The new Queensland Act repeals the Mercantile Act. So far 
as securities over growing crops are concerned, it provides that 
an instrument by way of security may be granted over any crops 
of the grantor then sown or growing or to be sown or grown within 
twelve months. Such instrument must state the nature of the 
crop and describe the lands upon which the crops are sown or to 
besown. Upon registration of the instrument the grantee is entitled 
to the whole of the crops described. 


The fundamental design of the crop lien provisions in the 
legislation of 1867 was the affording of protection against persons 
other than the lienor and the measure of such protection is a matter 
of great importance. 


The protective provisions both in the 1867 and the present 
Act are of two types. There are those designed to give the lienee’s 
title protection against subsequent purchasers and encumbrancers 
of the land and there are those which purport to regulate the right 
of the lienee to realise upon the crop as against those persons who 
have interests in the land at the time of the granting of the lien. 


As regards the first type, it has always been clear that the 
protection existed in favour only of the registered lienee, but the 
question was whether the protection operated only as from registra- 
tion or, subject to registration, vested as from date of execution. 
In Attorney-General v. Hill & Halls Lid.** the High Court was of 
the view that the protection was operative as from date of execu- 
tion, but subject to defeasance if there was no registration as 
required by the Act. These remarks were made in reference to a 
New South Wales statute similar in phraseology to the previous 
provision of the Mercantile Act. The provision in the new Queens- 
land Act (section 32 (2) ), with its reference to a lien upon crops 
“being registered’’—phraseology which is somewhat different from 
that in the 1867 Act—does appear to suggest that registration is 
the operative date, a conclusion which is strengthened by the fact 
that no time is prescribed within which registration is to be effected. 
The matter, however, is then rendered doubtful by the provisions 
of section 7, notably sub-section (2), which applies to crop liens in 
virtue of their being ‘‘instruments’”’ under the Act. On the whole, 
however, the intent of the legislature appears to be reasonably 
clear here, viz. to make time of registration the effective date. The 
same cannot be said with regard to what we have designated as 
the second type of protective provision. 


23. (1923) 32 C.L.R. 112 at 128. 
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Under this second type of provision, which appears in the new 
Act in section 32 (1) and (3), the adverse interests affected would 
appear to comprise those of a landlord, a mortgagee of the land 
and an unpaid vendor of the land, on the assumption that these 
interests exist as at the date of the creation of the lien. Here the 
position remains most nebulous. The lienee in the case where the 
land is held on a tenancy or subject to an existing mortgage has 
the right of selling the crop on condition of making certain payments 
to the landlord or mortgagee of rent or interest respectively. But 
what of the position where it is one of these persons who takes 
the initiative, for instance a mortgagee who goes into possession 
and proposes to sell the crop? Has the lienee any protection ? 
In Graham v. Carlson** the lienor was a tenant. The landlord 
obtained judgment for rent and a receiver was appointed who 
harvested and sold the crop. The proceeds were paid into Court 
and it was held by E. A. Douglas J. that the lienee was entitled 
to the proceeds up to the amount of the sum advanced by him. 
It has been commented that the result of this is that if the landlord 
allows his tenant’s default to continue so that the lienee harvests, 
he may by virtue of express provision in the Act claim twelve 
months arrears of rent from the latter, but if he himself takes 
positive steps to recover the money due to him the lienee is entitled 
to complete priority over him.?® 
If this decision is a correct one, then it may possibly be altered 
by certain new provisions in the Act of 1955, the effects of which are 
completely obscure. Section 32 (1) provides that no lien upon crops 
“shall prejudicially affect the rights of any landlord or mortgagee 
. unless and so far as the landlord has consented in writing to 
such an instrument’. This may mean that a landlord or a 
mortgagee may be debarred from asserting a paramount title over 
the title of the lienee, but only in the case where he has given the 
consent referred to. On the other hand, it may be that Graham v. 
Carlson is wrong, that the prior mortgagee or landlord in such cases 
is never obliged to recognise a prior title in the lienee, that the 
only right of the lienee in such circumstances is the right to harvest, 
carry away and sell, and that the effect of the new statutory pro- 
vision relates to that right and in effect makes its existence 
conditional on the giving of the consent referred to. A further 
interpretation would regard the consent as establishing both rights 
of the lienee, viz. the active right to harvest and sell and the passive 
right to be protected against the exercise of harvesting and selling 
rights by the landlord or mortgagee. 


24. [1933] Q.W.N. 14. 


25. Coppel, op. cit. p. 215. The learned author apparently concludes that 
the moral to be drawn is dormientibus non vigilantibus lex subveniat. 
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Probably the most patent defect of the provisions here, how- 
ever, is the practical fact that the legislature has not deigned to 
state the form of what is called a “lien upon crops”. It appears 
to have forgotten that what was provided for by the Mercantile 
Act was essentially something which owed its full force, as a legal 
security in any event, to the statute. By repealing the Mercantile 
Act it repealed the statutory form of security thereby provided. 
The legislature has now purported to give special statutory efficacy 
to something of which the only certain things we know are that 
it is to be given over a growing or potentially growing crop and 
must refer to the crop and the land. Nothing of enlightenment is 
provided by the use of the word “‘lien’”’. The most primary use of 
the word is to indicate a common law security dependent upon 
factual possession and created by implication of law, for instance a 
lien upon goods for work done on them, but the word is also applied 
to equitable securities such as the equitable lien for unpaid purchase 
money and to special statutory creations, such as the workman’s 
lien under the Contractors and Workmen’s Lien Acts. 

Two views are possible. One is that the section constitutes a 
reference to such securities as apart from statute altogether were 
possible over growing crops, and that accordingly the instrument 
is subject to such formalities and restrictions as existed at common 
law or equity. What such formalities were, however, is wrapped in 
obscurity. Did common law require a deed? Did it require the 
use of words of conveyance or of assignment? If it did require 
the use of a deed, then could one, in the absence of a deed but in 
the presence of valuable consideration, infer an equitable assign- 
ment ? It is clear that equitable interests in this species of property 
may arise by virtue of express or implied contract. Under the 
prior legislation an unregistered crop lien (in the form provided by 
the statute) was held to constitute an equitable charge.?® 


The other view would be that the legislature intended to make 
its lien quite formless. Provided it was writing and purported to 
affect the crop in the manner set out, then any document which 
evinced an intent to give a mortgage or a charge or a lien would 
be enough. This is probably what the legislature intended, but why 
should it have been left merely to implication ? 

The application of section 7 to the crop lien seems definitely 
to establish that priorities between two crop liens are determined 
by date of registration, thus reversing the actual decision in Attorney- 
General v. Hill & Halls Ltd.27 It, however, makes complicated the 
question of the time at which the lienee derives protection against 


26. White v. Colonial Bank (1871) 2 V.R. (E) 96. 
27. Supra, n. 23 
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adverse interests in the land. Moreover, the position of the lienee 
as against other dealings with the crop gua chattel, for instance 
when the lienor harvests and sells the crop to a purchaser, may 
be somewhat obscure. Presumably here, however, the lien instru- 
ment would be treated just as if it were a bill of sale. 


There is another point. The earlier legislation purported not 
merely to pass the title in the crop to the lienee; it also vested him 
constructively with possession, and it was said by the Privy Council?® 
that the effect of the Act was that a pledge of wool could be given 
without a delivery of possession. In the same case they held as a 
result of this construction that the lienee could maintain trover of 
the wool. These provisions regarding possession are omitted from 
the new Queensland Act and it is doubtful whether the legislature 
has realised the implications of that omission. The term “‘lien’’ 
becomes more and more a misnomer. 


What has been urged against the crop lien provisions on the 
score of incompleteness and obscurity also applies, though in some- 
what lesser degree, to those sections dealing with the lien on wool. 
Here, too, no guide is given as to the form of the security. The 
Act, however, makes the position somewhat clearer as to the position 
of third parties possessing interests in the sheep. It provides that 
a wool lien, if given in a situation where sheep are already mortgaged, 
requires the consent in writing of the mortgagee of the sheep, and 
failure to obtain this consent means that the lien is a nullity.?® 
However, the provisions in relation to the position where the consent 
of the mortgagee is in fact obtained are as obscure as the crop 
lien provisions. Does the Act merely mean that the lienee, in case 
of default, can shear the sheep and carry away the wool, or does 
it go further and mean that the sheep mortgagee holds a title 
subject to the rights of the lienee in all respects so that if he shears 
the sheep and sells the wool he must hold the proceeds for the 
lienee ? 

One last matter concerns the question of growing crops. It 
has been seen that on one possible interpretation of the provisions 
in the general part of the Act an instrument which dealt only with 
crops or one which dealt with both land and crops in such a way 
as to entitle the mortgagee to realise separately on the crop would 
be a registrable bill of sale. It would also be in many cases a lien 
upon crops. There is also, however, a more serious possibility 
which arises from the slovenly manner in which the “‘lien upon 
crops” is characterised under the Act. By virtue of the loose 
description of “‘lien’’ in Part IV, it is possible to argue that any 


28. Ayers v. South Australian Banking Co. (1871) L.R. 3 P.C. 548. 
29. Bills of Sale and Other Instruments Act of 1955, s. 29. 
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mortgage of land upon which crops were growing would, by virtue 
of the rule that a mortgage or conveyance of land includes growing 
crops without express mention,®® be a “‘lien upon crops”’ within the 
meaning of section 31. All that is necessary is that such a security 
be “‘granted over’ crops of the type described therein. If. this 
suggestion be correct then the result would be that the mortgage, 
unless registered under the Act, would be valid as regards the 
crops only inter partes. The fact that the document did not describe 
the crops within the meaning of the second paragraph of section 31 
would not be a reason for holding that it was not an “‘instrument”’ 
under the Act, but rather one for holding that it was an “‘instru- 
ment’ which had not complied with the Act and defective on that 
score even if registered. The consequences would be somewhat 
Gilbertian. It may well be that a Court would not accept this 
argument but would conclude that the legislature envisaged some 
special instrument dealing with crops as such, but the mere possi- 
bility that it could reasonably be advanced is a reminder of the 
dangers of loose legislative draftsmanship. 


It seems a matter for regret that a statute which has 
undoubtedly improved the mechanical aspects of bills of sale 
registration appears to have been conceived in a spirit of disregard 


for the effect on the substantive law. 


EDWARD I. SYKES* 


30. West v. Moore (1807) 8 East. 339; 103 E.R. 372. See also Brantom v. 
Griffits (1877) 2 C.P.D. 212. 


*B.A. (Qld.), LL.D. (Melb.); Chief Lecturer in Law in the University 
of Queensland. 





THE RUNNING OF COVENANTS WITH EASEMENTS AND 
OTHER INCORPOREAL INTERESTS. 


It is not uncommon for the grantee of an easement to covenant 
for himself and his assigns to do something connected with the 
easement, e.g. in the case of a right of way, to maintain a fence, or 
keep the way in repair, or contribute to the cost of keeping it in 
repair. Books of precedents also include such covenants. Practical 
convenience requires that such a covenant should continue in force 
between subsequent dominant and servient tenants. If it does not, 
the servient land becomes more heavily burdened as soon as the 
covenant ceases to be enforceable, and a succeeding dominant 
tenant enjoys the benefit of the easement free of the burden 
originally attached to it. Furthermore, unless he qualifies his 
obligation by covenanting only for the period during which he 
holds the dominant tenement, the original dominant tenant con- 
tinues to be liable on the covenant for any failure to repair etc. 
by subsequent dominant tenants, but without any right of indemnity 
(such as a lessee has against assignees) unless he specially covenants 
for this with an assignee. 


Clearly there is much the same reason for allowing covenants 
to run with an easement and the land affected as there is for 
allowing it to run with the land and the reversion in the case of a 
lease. But on this question the law is not clearly settled and 
authority is strangely meagre. However the generally accepted 
opinion appears to be that the burden of a positive covenant can 
run with the land only in the case of landlord and tenant; and in 
the Encyclopaedia of Forms and Precedents, although the first 
precedent of a grant of a right of way! contains a covenant by the 
grantee that he and his successors will contribute to the cost of 
keeping in repair, the preliminary note* contains the statement that 
the burden of a covenant does not run with an easement. However, 
n this article it will be submitted that on principle a covenant 
may run with an easement and with the servient tenement, and 
that there is no insuperable authority to the contrary. The dis- 
cussion will extend to other incorporeal interests as well as 
easements. 


The question whether a covenant can run with an casement or 


other incorporeal interest must be considered in the light of the 
general law concerning the running of covenants, so far as it is 


1. Vol. 6, P 321 2 pp- 515, 316 
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settled. Unfortunately, as the authorities stand, the law concerning 
the running of covenants with interests in land is a chaos that 
must surely be without parallel in the whole range of the common 
law. This is forcibly indicated by Romer L.J. in Grant 7. 
Edmondson,® where the question was whether the assignee of a 
rentcharge could enforce against the grantor a covenant by the 
grantor to pay the rentcharge. He said: 





Speaking for myself, I regard this question as being 
identical with the question whether there is any case that 
decides that it does. For in connection with the subject of 
covenants running with land, it is impossible to reason by 


analogy. The established rules concerning it are purely 








arbitrary, and thie distinctions, for the most part, quite illogical. 
Why should the benefit of a vendor's covenant run with the 
land at common law, and the benefit of a lessee’s covenant 
not so run with the reversion, if that be the law, as seems to 
be the better opinion and was certainly the opinion of the 
Legislature in the time of Henry the Eighth? Why, too, 
should it have been held that the burden of a lessce’s covenant 
runs with the land at common law, but that the burden of a 
purchaser's covenant does not so run? Why, again, should 
a covenant have to be one touching the land in order that 
the benefit and the burden of it may run? Why, for instance, 



















in a lease of land to be used solely for a particular trade should 
a covenant by the lessor not to build any other house to be 
used for the same trade, not enure for the benefit of the lessee’s 
assigns ? Why, again, should a covenant by a lessee in connec- 
tion with something not 77 esse at the date of the lease but 
to be done on the land in the future bind his assigns if they 
are expressly mentioned and not otherwise? All these and 
other cognate questions have been argued and discussed for 
centuries by men learned in the law and, so far as I have been 
able to ascertain, without coming to any very satisfactory, still 
less to any unanimous, conclusion. Apart, therefore, from 
decisive authority one way or another, it seems to me that 
it is impossible to answer the question whether a covenant to 
pay runs with a rentcharge one way or the other. The question 
‘Why should it ?’ cannot be answered merely by reference to 
principles with any greater conviction than can the question 


‘Why should it not ?’”’. 








In this case the Court of Appeal held that the benefit of a 
nant affecting a rentcharge does not run with the rentcharge. 


1931) 1 Ch. 1 
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The question that will be considered in this article is whether this 
decision is sound, and if so whether the position is the same in 
relation to other types of incorporeal hereditamen’s such as ease- 
ments and profits. If the only test is the one adopted by Romer 
L.J., that is, “‘whether there is any case that decides that it does’, 
the answer is that a covenant may run with an easement, for there 
is at least one case in which it was so held, viz. Holmes v. Buckley! 
But this, it is submitted, is a very unsatisfactory method of settling 
the question. On the one hand, the case, briefly reported as it is, 
and being a case in Chancery, is not of high authority, and indeed 
in Austerberry v. Corporation of Oldham? Lindley L.J. expressed a 
doubt as to what was in fact decided in the case. On the other 
hand it is submitted that the law is not in a state of such hopeless 
confusion that authority is the only guide and considerations of 
convenience and argument by analogy are entirely excluded. It 
nay be that in some of its parts the law on this subject is settled, 
and that however defective it may be it cannot be repaired by 
judicial decision; but this does not mean that in other parts, where 
it has as yet escaped authoritative determination, it cannot be 
worked out on reasonable lines. 


The submission that will be made is that in relation to 
incorporeal interests it is still possible to apply rules that have 
some reasonable correspondence with practical convenience. More 
specifically, it is submitted that the rules which apply to landlord 
and tenant can be applied to the owner of land and the owner 
of an incorporeal interest in the same land. 


A covenant is said to run with land or an incorporeal interest 
in land (and is known as a real covenant) if it is enforceable not 
only as between the original parties, but also by or against a third 
party, who has succeeded to an interest in land held by an original 
party to the covenant. It is well settled that at common law a 
stipulation cannot run with land (for convenience the term land 
will, in what immediately follows, be used to cover an incorporeal 
interest in land) unless four conditions are fulfilled. 


1. The stipulation must be a covenant, ?.c., it must be made 
by deed: Elliott v. Johnson.® 


2. The parties must have had the intention, expressly shown 
or reasonably to be inferred from the circumstances, that 
the covenant should bind or be enforceable by their 
successors in title to relevant land atiected by the covenant: 


4. (1691) Pre. C. 39; 1 Eq. Ca. Ab. 27, p. 4 
5. 29 Ch.D. 750 at p. 775. 6. L.R. 2 Q.B. 120. 
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relationship that exists between the former holder of an estate in 
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Shayler v. Woolf*; Smith and Snipes Hall Farm Lid. v. River 
Douglas Catchment Board.® 

3. The covenant must touch and concern land held by the 
covenantee: Rogers v. Hosegood®; Smith and Snipes Hall 
Farm Ltd. v. River Douglas Catchment Board. 

4. There must be privity of estate (in one sense of that term) 

between an original party and any third party who is to 

be similarly affected by the covenant: Westhoughton Urban 

Council v. Wigan Coal & Iron Co; Smith and Snipes Hall 

Farm Ltd. River Douglas Catchment Board. 





The privity of estate required under this fourth head is the 


land and a successor in title to him who holds the same estate. 
Thus if A covenants with X, who holds certain land in fee simple, 
and Y acquires the estate in fee simple originally held by X, there 
is privity of estate between Y and X; but if Y holds no more than 
a life estate or term of years in the land there is no such privity 
of estate. In the former case Y is privy in estate to X, but not 
in the latter. Where this privity exists the successor can, in proper 
cases, be treated as being in the same position as his predecessor 
in respect of rights and obligations. An heir or executor sustains 
the persona of his ancestor or testator, and can readily be regarded 


succeeding to the rights and obligations of the ancestor or 


testator. Similarly, though to a more limited extent, a successor 
in title by scme other mode can be regarded as representing his 
predecessor. “‘But’’, as Holmes J. says, “in order that an assignee 
should be so far identified in law with the original covenantee, he 
must have the same estate, that is, the same status or inheritance, 
and thus the same Persona, guvad the contract’’: Norcross v. James," 





1946) Ch. 320 
1949) 2 K.. 500. In this case, which will be several times 


referred t below, the defendant Board, a drainage authority, 
covenanted with various owners of land liable to flooding that 
in consideration of certain payments to be made by the land- 
owners the Board would do certain work designed to prevent 
flooding The board failed to carry out properly the work it covenanted 
to do, and damage resulted to the land concerned. Before the damage 
occurred, one of 1 landowners, Mrs. E. Smith, had conveyed her land 
to J. B. Smith, the first plaintiff, and J. B. Smith had let the land on a 
yearly tenancy to Snipes Hall Farm Ltd., the second plaintiff. There 

no land held by the defendant Board which was affected by the 
covenant On eral common liw principles, as well as by s. 78 of 
the Law of Propert \ct, 1925, the first plaintiff was held entitled to 
recover dat tur breach of contract from the Board; and the second 
pl. intiff was held to be similarly entitled to damages by virtue of s. 78, 


provides that “‘a covenant relating to any land of the covenantee 
shell be deemed to be made with the covenantee and his successors in 
title and the persons deriving title under him ov them’’. 
1900) 2 Ch. 388 10. (1949) 2 K.B. 500 
1919) 1 Ch. 159 12. [1949] 2 K.B. 500 
140 Mass. 188; 2 N.E. 946 


which 
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quoted in Clark: Real Covenants.! C/. Holmes: The Common 
Law.!® Thus in the example used above Y can be identified with 
X if he completely takes X’s place in relation to the land; but if 
he holds only a lesser estate, X’s connection with the land con- 
tinues, and Y does not displace him as the beneficiary of the 
covenant. 


But although the four requirements indicated above must be 
satisfied, it is very far from being true that in all cases where they 
are satisfied the covenant runs with the land. The fullest running 
of covenants is allowed in the case of covenants in a lease. At 
common law, on the assignment of a lease, the assignee of the lease 
is bound by the lessee’s covenants and he can enforce the lessor’s 
covenants: Spencer's Case.'® On the other hand it seems that on 
an assignment of the reversion covenants in the lease were not 
enforceable at common law between the assignee of the reversion 
and the lessee or his assigns; but at an early date this rule was 
altered by a statute, the Grantees of Reversions Act of 1540.17 
Thus in the case of leases, by the combined operation of common 
law and statute, both the burden and the benefit of covenants run 


so as to bind or benefit successors in title to the original parties. 


Where, on the other hand, an original party to a covenant 
has an estate in land but is not lessor or lessee in relation to the 
other party, the benefit of a covenant can run with land, but not 
the burden. Thus where A the owner of land covenants with X 
the owner of neighbouring land to supply X’s land with water, 
and X assigns his land to Y, Y can enforce the covenant against A: 
Sharp v. Waterhouse.’® It is not even necessary that the covenantor 
should own any land which will be affected by the covenant: Smith 
and Snipes Hall Farm Ltd. v. River Douglas Catchment Board."* 
But if A the covenantor assigns his land to B, B is not liable to 
X or Y on A’s covenant: Austerberry v. Corporation of Oldham. 
The reason for this difference as to benefit and burden appears to 
be that there is no good reason why an assignment by the covenantee 
should release the covenantor from his obligation (for as Denning 
L.J. pointed out in the River Douglas Catchment Board case, the 
original covenantee could after parting with the land recover no 
more than nominal damages), but that, as to the running of the 
burden, it would be contrary to public policy that land should be 


14. p. 114 Continuing, Holmes J. says: “The privity of estate which is 
thus required is privity of estate with the original covenantee, not with 


the original covenantor; and this is the only privity of which there is 
anything said in the ancient books Cf. Holmes: The Common Law, 
Pp 404 

15 p $05 16. 5 Co Rep l6a 

17. 32 HH. VT, €.. is. 7 E. & B. 816 

9. (1949) 2 KB. 500 20. 29 Ch.D. 750 

2) 1949) 2 KB. 500 
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burdened with covenants of which a purchaser might be unaware 
when he acquired the land. 


Equity, it may be briefly noted, has modified the strict common 
law rules (1) by allowing the burden of a negative or restrictive 
covenant to run with land in certain defined circumstances, under 
the doctrine of Tulk v. Moxhay;* (2) by allowing the benefit of 
a restrictive covenant to be taken by and the burden to be enforced 
against not only a successor to the whole estate of the original 
party, but also a person who takes a lesser estate from him (Tattle v. 
Gosling, treated in Westhoughton Urban Council v. Wigan Coal & 
Iron Co2* as laying down a rule in equity to this effect), or who 
in effect (e.g. as mortgagor in possession) although not technically 
at law, has the same interest in the land (Rogers v. Hosegood).?° 
A third modification of the common law has recently been made 
by the Court of Appeal under the influence of the very broad 
conceptions of the relation of law and equity that are entertained 
by Denning L.J. (as he then was). In Bover v. Warbey?® it was 
held that stipulations in leases run with the land even though the 
lease is under hand only and not under seal. The decision does 
not rest on a bold overruling of the previously accepted view that 
at common law it is only covenants that run with land, or on an 
equally bold introduction of a new and independent rule of equity 
extending the common law principle to stipulations not under seal; 
but, as Megarry and Wade put it,?? “this very reasonable change 
is strangely attributed to ‘the fusion of law and equity’ made by 
the Judicature Act”. In Australia, if not in England, this decision 


must remain open to question; and as it stands it could not apply 


in New South Wales, where there is as yet no fusion of law and 
equity. 


The law as surveyed above deals only with covenants made 
by parties in respect of corporeal interests in land held by one or 
both of them (whether in possession or in futurity) as distinguished 
from purely incorporeal interests such as rentcharges, easements, 
and profits. In a few cases the courts have ruled on the running 
of covenants relating to incorporeal interests; and these will now 
be considered. 


First, there are several decisions concerned with covenants 
relating to rentcharges. 


In Brewster v. Kidgill?® Langford granted to Ellen Brewster, 
of whom the plaintiff was son and heir, a rentcharge of £40 a 


2 Ph. 774 23. 11 Ch.D. 273 
1919) 1 Ch. 159, 170-171. 25. [1900] 2 Ch. 388, 404. 
1953} 1 Q.B. 234. 2 


12 Mod. 166. 


7. Real Property, p. 658. 
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year, and a memorandum on the back of the deed stated that the 
true intent and meaning of the deed was “‘that the grantee and 
her heirs shall for ever hereafter be paid the said rentcharge, without 
any deduction cr abatement of taxes... .’’ The main question 
was whether the defendant, who was now the owner of the land, 
was entitled to deduct taxes imposed by Parliament subsequently 
to the grant. Holt C.J. and the other members of the Court agreed 
that the provision in question extended to future parliamentary 
taxes, which might therefore be deducted. But Holt C.J. raised a 
further question. It did not appear how the defendant came to 
the land; and, assuming him to be an assignee and not an heir of 
the grantor, and treating the provision in question as a covenant, 
Holt C.J. held that he was not lable, on the ground that the 
covenant did not run with the land. His view was that the bereft 
of the covenant might run with the land so as to be enforceable 
by an assignee of the rent, but that the burden could not run with 
the land so as to make an assignee of the land liable. “I make no 
dcubt”, he said, “but that the assignee of the rent shall have 
covenant against the grantor, because it is a covenant annexed to 
the thing granted; but that covenant should run with the rent 
against the assignee of the land, I see no reason’. Accordingly he 
considered that judgment should be given for the defendant. “But”, 
the report continues, “the other three Judges thought that this 
covenant might charge the land, being in nature of a grant, or at 
least a declaration going along with the grant, shewing in what 
manner the thing granted should be taken, and reckoned the 
indorsement as part of the deed”. Judgment was therefore given 
for the plaintiff. Despite the first impression created by the words 
just quoted, it would appear that the majority did not consider 
that there was here a covenant the burden of which ran with the 
land (contrary to the view of Holt C.J.), but rather that the indorse- 
ment was not a covenant but part of the grant, defining the rent- 
charge as one free of deductions for taxes. See the very thorough 
discussion of this case in Smith's Leading Cases.2® Another case 
that may be noted is Cook v. Arundel, which was cited by Holt 
C.J... Part of certain land subject to a rentcharge was conveyed 
with a covenant that the part transferred should be discharged from 
the rent, and it was held that the covenant was personal. 


In Milnes v. Branch* the facts (somewhat simplified as to the 
parties) were that Barnsley and Robinson conveyed land to Branch 
and his heirs to the use that Barnsley and his heirs might have a 
vearly rentcharge, and subject thereto to the use of Branch and 
his heirs; and Branch, for himself and his heirs etc. covenanted 






29. 13th ed., vol 
31. 5M. &S. 411 


l, p. 78 30. Hardres 87 
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with Barnsley and his heirs that he his heirs or assigns would 
pay the yearly rent and would within a year erect buildings on 
the land of the yearly value double the yearly rentcharge reserved. 
Within a year Barnsley granted the rentcharge to the plaintiff 
Milnes for 1,000 years. Some years later Milnes brought an action 
of covenant against Branch, assigning for breach a year’s rent in 
arrear and failure to erect the buildings in accordance with the 
covenant. It will be seen that here a lessee from the covenantee 
claimed the benefit of the covenant from the original covenantor. 


On a demurrer counsel for the defendant argued that the case 
was not covered by the Grantees of Reversions Act, and that the 
covenant was personal. Counsel for the plaintiff relied on the 
dictum of Lord Holt in Brewster v. Kidgill®? that the assignee of a 
rent might have covenant against the grantor. The Court of King’s 
3ench held that the action was not maintainable. The full report 
of the judgments is as follows: 

Lord Ellenborough C.J. 1 am inclined to think that the 

language of Lord Holt, as to the right of the assignee of the 

rent to have covenant, was extra judicial; and putting aside 
that dictum, I do not find any authority to warrant the position 
that this covenant runs with the rent. I do not see how the 
analogy, as it regards covenants which run with the land, is 
to be applied, unless it be shewn that this is land; it might 


as well be applied to any covenant respecting a matter merely 
personal. The Stat. H. 8 recites that, at common law, such 
only as are parties or privies to any covenant can take 


advantage of it; here is neither privity of contract, nor privity 
of estate; the rent is reserved out of the original estate. 
Bayley J. 1 am entirely of the same opinion. The argument 
for the plaintiffs loses sight of the coveyance by which this 
rent is created. It is incorrect to state it as a rent charge 
granted by the owner of the fee; it being a conveyance in fee 
by Barnsley and Robinson to the defendant to certain uses, 
one of which is, that they shall receive the rent; so that the 
rent arises out of the estate of the feoffors. It is therefore 
not a grant by the owner of the fee, and the covenant is a 
covenant in gross. 


Abbott J. concurred. 


Lord Ellenborough appears to have rested his decision on two 
separate grounds, though in his judgment, as reported, these are 
not clearly indicated as being separate. The first is that the 
covenant was personal; and his reason for regarding it as personal 
appears to be that covenants are personal unless they affect land, 


32. 12 Mod. 166 
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and a rentcharge is not land. His second ground was the one 
more fully stated by Bayley J., who relied on it alone. This ground 
depends, as Lawrence L.J. points out in Grant v. Edmondson,** 
on a view once held, but now regarded as erroneous, that for the 
benefit of a covenant to run with land the covenantee must derive 
his estate from the covenantor and thus be privy in estate to 
him—a view which apparently is still strongly supported in the 
United States; see Clark: Real Covenants, p. 116. There was 
indeed in this case a sounder reason for holding that the covenant 
was unenforceable by Milnes for lack of privity of estate, viz. that 
Milnes did not succeed to the whole estate of the covenantee; but 
this of course is privity of estate in another sense. 


In several later cases this decision (which Strachan** regrets 
“did not find its way into that historic reporter’s drawer which 
held some of ‘Lord Ellenborough’s bad law’ ”’) has since been 
followed as authority for the rule that a covenant to pay a rent- 
charge is personal and cannot run with the rentcharge. These cases 
are reviewed by Lawrence L.J. in Grant v. Edmondson.3> The case 
of highest authority before Grant v. Edmondson is Haywood v. 
Brunswick Building Society.3® 


In this case Charles Jackson conveyed land to Edward Jackson 
to the use that Edward should pay Charles an annual rentcharge ; 
and Edward for himself his heirs executors administrators and 
assigns covenanted with Charles his executors and assigns that he 
Edward his heirs and assigns would pay Charles his heirs and 
assigns the rent half-yearly and would erect and keep in repair 
buildings on the land of the value of double the rent. Charles 
conveyed the rent to Haywood and his heirs, together with the 
benefit of the covenant. Edward conveyed the land to McAndrew, 
who mortgaged it in fee to the Society subject to the rentcharge 
and covenant. Buildings were erected on the land in accordance 
with the covenant, but they were not kept in repair. Haywood 
brought an action against the Society for breach of the covenant. 


In the Court of Appeal Brett L.J. dealt very briefly with the 
question whether the covenant ran at law, holding that Milnes v. 
Branch? was authority for the rule that ‘“‘a covenant to build 
does not run with the rent in the hands of an assignee’. This 
was a decision that the benefit of the covenant did not run. He 
did not advert to the fact that whereas in Milnes v. Branch? 
the covenantee was not an assignee of the whole estate in the 


rentcharge, in this case he was. Cotton L.J., after expressing 


1931] 1 Ch. 1, 19 34. 47 L.Q.R. 385 
1931) 1 Ch. 1 36. 8 O.B.D. 403 
5 M. & S. 411 
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agreement, merely said: “I think that a mere covenant that land 
shall be improved does not run with the land within the rule in 
Spencer’s Case so as to give the plaintiff a right to sue at law.” 
Whether he was thinking of the running of the benefit with the 
rentcharge, or the running of the burden with the land, is not clear. 
Lindley L.J. considered that Milnes v. Branch3’ did not apply 
very closely and pointed out that in that case the plaintiff was 
not assignee in fee of the rent, having only a leasehold interest 
in it. He held that the burden of the covenant did not run with 
the land, and added: ‘‘This is not a case of landlord and tenant: 
we must never lose sight of that distinction’’. 

In Grant v. Edmondson*® the Earl of Wilton, tenant for life 
of the Wilton settled estates, in the exercise of statutory powers 
granted certain land included in the settled estates to J. B. 
Edmondson in fee simple, and by the same deed J. B. Edmondson 
granted a rentcharge to the Earl and the person or persons who 
would for the time being have been entitled to the land if the 
conveyance had not been made, and covenanted for himself and 
his heirs and assigns etc. with the Earl his heirs and assigns and 
other persons who would from time to time have been entitled as 
aforesaid to pay the rent to the persons entitled. Subsequently 
the plaintiffs became entitled in fee simple to the rentcharge, and 
they sued the defendant, as executor of J. B. Edmondson, for 
arrears of the rent payable. The Court of Appeal held that the 
benefit of the covenant to pay the rentcharge did not run with 
the rentcharge so as to enable the plaintiffs to sue on it. In this 
case all three members of the Court of Appeal discussed the authori- 
ties very fully; but in effect each based his decision on the authority 
of Milnes v. Branch®® and its acceptance in later cases and 
text-books. 

In none of the cases dealing with rentcharges has the question 
of the running of covenants been dealt with on the basis of con- 
venience or even established legal principles; and what is now a 
fairly substantial body of authority rests on the short and somewhat 
obscure judgment of one judge (Lord Ellenborough) in Milnes v. 
Branch.8® It is perhaps now too late for this line of authority 
to be overruled; but it still, it is submitted, remains possible to 
deal with questions concerning other types of incorporeal interests 
on the basis of principle, not merely because there are no adverse 
decisions, but because there is some, if not very much, authority 
supporting the view that covenants may run with such interests, 
the unsettled question being to what extent they can run. 

An important case is Bally v. Wells. Bally, the rector of a 
parish, demised to Whitmarsh all the tithes of the parish for a 


37. 5M. & S. 411. 38. [1931] 1 Ch. 1. 
39. 5M. & S. 411. 40. Wilm. 341. 
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term of six years, and Whitmarsh for himself his executors admini- 
strators and assigns covenanted not to let any farmers have any 
part of the tithes without the consent in writing of Bally. 
Whitmarsh assigned to Wells, and Wells allowed some farmers to 
have part of the tithes without the consent of Bally. Bally brought 
an action for breach of covenant against Wells. On a verdict for 
the plaintiff there was a motion in arrest of judgment on the grounds, 
firstly, that an action did not lie against the assignee because the 
covenant was merely personal, and secondly, that a covenant could 
not run with an incorporeal interest. The Court of Common Pleas 
overruled the objections and gave judgment for the plaintiff. 


Wilmot C.]J., delivering the opinion of the Court, first pointed 
out the practical advantages of being able to enforce such a covenant 
as this, and then said: ‘“To see whether the equity of the case can 
be got at in a Court of Law, I will consider how the law stands, 
in respect of covenants following the thing demised into the hands 
of assignees; and if there is any difference between land and tithes.” 
After referring to Spencer’s Case,*! he said that ‘‘to carry the lien 
of a personal obligation over to an assignee, and to make him the 
object of an action at the suit of a person with whom he did not 
originally contract, he must in all cases, where something is to 
be done de novo, be expressly named; and there must also be a 
privity between the assignee and the person to whom he becomes 
engaged; and the covenant must respect ‘the thing leased’, which 
I consider as the medium creating the privity between them”. 
And after referring to other cases he said: “All these cases clearly 
prove, that ‘inherent’ covenants, and such as tend to the support 
and maintenance, of the thing demised, where assigns are expressly 
mentioned, follow the reversion and the lease, let them go where 
they will’. 

Then, having asked the question, “Is there any difference 
between lands and tithes as to the annexation of covenants ?’’, he 
decides that ‘‘a covenant may be annexed with and pass with an 
incorporeal inheritance as well as with a corporeal one’. It may 
be observed that some of his arguments to show that there is no 
difference relate particularly to tithes, and can be treated as 
inapplicable where some other type of incorporeal interest is in 
question; and this was done in Grant v. Edmondson. But the 
general principle was clearly laid down that a covenant can run 
with an incorporeal interest as well as with a corporeal interest, 
and he referred to an “‘incorporeal inheritance’ and not merely to 
an estate for years. Here it was the burden that was held to run, 
as it can run with a term of years in land (a corporeal interest). 


41. 5 Co. Rep. 16a. 42. [1931] 1 Ch. 1. 
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The burden cannot run at law with an estate in fee simple in land, 
and this case, despite the reference to an “‘incorporeal inheritance’, 
leaves it open whether the burden of a covenant can run with an 
estate in fee simple in an incorporeal interest. 


In a few other cases a covenant has been held to run with 
an estate for years in an incorporeal interest, but in these cases 
the decision has rested on the Grantees of Reversions Act, which 
expressly extends to incorporeal interests. In Martyn v. Williams® 
there was a grant of a profit (to get china clay) for a term of 
twenty-one years, with a covenant by the grantee that he or his 
assignees would on the determination of the term deliver up the 
works in repair. The grantor assigned the land in fee simple to 
the plaintiff, who on the determination of the term sued the 
defendant (the original lessee of the profit) for breach of the 
covenant. The question here was whether the benefit of the 
covenant would run with the land of the grantor. Martin B., 
delivering the judgment of the Court of Exchequer, said that if 
the profit had originally been granted in fee simple to A, and A 
had granted a term of years in the profit to X, with a covenant 
by X to deliver up the works in repair to A, and A had then 
assigned the reversion in the profit to B, B could have enforced 
the covenant against X. He cited Bally v. Wells** as authority 
for this proposition, and also relied on the Irish case of Earl of 
Egremont v. Keene,’ in which a lessor of tolls was held entitled 
to maintain an action of covenant against an assignee of the lessee 
for nonpayment of rent. These were cases of assignment of the 
lease, whereas Martyn v. Williams*® was a case of assignment by 
the lessor, but Martin B. said that “it has always been considered 
that if the lessor could maintain covenant against the assignee of 
the lessee, the assignee of the lessor could maintain covenant against 
the lessee’. This statement is surprising if it is meant to state a 
rule of common law, for it is generally accepted that although 
covenants run on an assignment of a lease a statute (the Grantees 
of Reversions Act) was needed to make them run on an assignment 
of the reversion. Perhaps what he meant was that if at common 
law a covenant was such that it could run at common law on an 
assignment of the lease (as touching land or an incorporeal interest 
in land) then equally it would run with the reversion under the 
statute. However, he went on to say, ““But in truth it seems only 
necessary to refer to the statute itself’’, and pointed out that the 
statute expressly applied to incorporeal interests. Then coming to 
the actual facts of the case itself, in which there was not a grant 
of a profit in fee and a lease of the pre-existing profit, but mercly 


43. 1H. & N. 817 44. Wilm. 341. 
45. 2 Jones Ir. Ex. 307 46. 1H. & N. 817. 


Running of Covenants with Incorporeal Interests 177 


an original creation of a profit for a term of years, he held that 
for the purposes of the statute the owner in fee of the land was a 
reversioner in respect of the profit. “There is in reality the relation 
of reversioner and ownership of particular estates between them; 
there is exactly the same privity of estate as exists between 
reversioner and tenant properly so called, and upon the determina- 
tion of the term the entire interest in the land reverted to the 
plaintiff, as upon the expiration of an ordinary lease’. 


A similar view of the relation between a grantor who is owner 
of land in fee and a grantee of an easement for a term of years 
was taken in Hastings v. North Eastern Railway Co.4* See also 
Hooper v. Clark,4® where in effect the facts and decision were the 
same as in Martyn v. Williams.*® 


These decisions go only so far as to establish that covenants 
may run at common law with an estate for a term in four types 
of incorporeal interest, viz. tithes, tolls, easements, and profits; 
they do not establish a rule that covenants may run with an estate 
in fee simple in an incorporeal interest. Nevertheless their general 
effect is to cast doubt on the correctness of the dicta in Austerberry 
v. Corporation of Oldham® and Haywood v. Brunswick Building 
Society®! suggesting that the burden of a covenant runs only in 
cases of landlord and tenant. It is not really arguable that the 
judges who uttered these dicta were contemplating leases of in- 
corporeal interests as well as cases of landlord and tenant in the 
usual and proper sense of that term. Furthermore, the principle 
on which these cases were decided is different from that established 
by cases on rentcharges, where the covenants in question were 
treated as being personal, or in gross, whereas in these cases they 
were recognised as touching and concerning the thing demised. 


The question remains whether a covenant which touches and 
concerns an estate in fee simple in an incorporeal interest can run 
with that interest and with the land out of which the incorporeal 
interest arises. There is some slight authority that it can. In 
Holmes v. Buckley®? a husband and wife in 1622 granted a water- 
course through the wife’s land, and covenanted for themselves their 
heirs and assigns from time to time to cleanse the same. By mesne 
assignments the land came to the defendant and the watercourse 
to the plaintiff. For forty years the plaintiff and his predecessors 
had cleansed the watercourse, despite the covenant by the grantees 
to do so; but when the defendant built over the watercourse, making 
cleansing more difficult, the plaintiff brought a bill in equity for 
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establishing enjoyment of the watercourse and that the defendant 
and all claiming under him might from time to time cleanse it. 
It was objected that the covenant was personal, but the Court 
held that it ran with the land and that the defendant ought to do 
the cleansing, and decreed accordingly. 


This appears to be a clear decision that the covenant ran with 
the land at law, and not a too wide (because the covenant was 
positive) anticipation of the doctrine of Tulk v. Moxhay*: see per 
Cotton L.J. in Austerberry v. Corporation of Oldham,** but see also 
his remarks at p. 777. On the other hand in the same case Lindley 
L.J. failed to understand the ground of the decision and put it 
aside on the basis of the brevity of the report. It may be remarked 
that he failed to understand the ground of the decision only because 
of his preconception that the burden of a covenant could run only 
in the case of landlord and tenant—a view which he might not 
have asserted so positively if he had considered the inconsistent 
cases discussed above. However, as was conceded at the beginning 
of this article, the case is not a strong authority. Apart from this 
case there seems to be no direct authority, though two other cases 
may be mentioned. 


In Duncan v. Louch,°®®? counsel in course of argument having 
said in reference to one of the terms of the grant of an easement 
in fee simple that there was no covenant that would run with the 
land, Wightman J. said: ““Why should it not run with the land 
and the easement ?”’ But the point did not have to be decided. 


In Ln ve Ellenborough Park®® land was subdivided, and pur- 
chasers of plots were given a right to use an inner area retained 
by the vendors, as a pleasure ground, subject to payment by each 
of a fair proportion of the cost of keeping it in order. The vendors 
covenanted for themselves and their successors to keep the inner 
area, known as Ellenborough Park, as a pleasure ground, and each 
purchaser covenanted to pay a fair proportion of the expenses of 
keeping the pleasure ground in good order. Thus the obligation 
of the purchasers to contribute to the upkeep of the park was 
imposed both by a condition attached to the grant and, in more 
detailed terms, by a separate covenant. From 1941 to 1946, by 
which time all relevant holdings had changed hands, the park was 
requisitioned by the War Office. During its period of occupation 
the War Office paid the owners of the park a compensation rental, 
and subsequently paid them a substantial sum for dilapidations. 
The owners of the park took out a summons asking (1) whether the 
owners of property fronting the park had an enforceable right to 
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the use of the park on payment of contribution to its upkeep, 
(2) whether any part of the compensation rental paid by the War 
Office should be credited in the park owners’ accounts to the sum 
contributed by neighbouring owners to the expense of upkeep, 
(3) whether any part of the compensation for dilapidations should 
be so credited. 


The answer to the third question depended on whether the 
owners of the park were under an obligation to keep the park in 
repair. Danckwerts J. held that they were. However he did not 
base this on the covenant of their predecessors “‘to keep as an 
ornamental pleasure ground the plot of ground” etc.; this perhaps 
was because the covenant did not clearly bind them to any positive 
acts. He based it on an implication from the covenant of the 
purchasers to contribute to upkeep, quoting that covenant. In so 
doing he was necessarily giving effect to this covenant of the 
original purchasers, and also to an implied covenant by the original 
vendors. That is to say, he treated the covenants as running with 
the land and the easement so as to bind subsequent holders. He 
seems to have been unaware that there might have been some 
objection to such a running of covenants. In the Court of Appeal 
the question did not arise, for the only question before the Court 
was whether the right to use the park was an easement. The 
Court of Appeal did indeed refer incidentally*’ to the obligation 
to contribute, but, without referring to the covenant, treated it as 
depending on the condition attached to the grant, which was made 
“subject to the payment of a fair and just proportion of the 
costs’’ ete. 


This case also is not a clear authority on the question under 
consideration. Danckwerts J]. obviously treated the covenant as 
running, but he may have done so per incuriam. The Court of 
Appeal, on the other hand, may have regarded the covenant as 
no longer applying; but if so it is surprising that in a judgment 
of twenty-nine pages a few words were not spared to say so. 


The few authorities just considered being inconclusive, the 
question depends on general legal principle. And since the practical 
convenience of enforcing covenants annexed to easements and 
profits seems to be obvious, the question is, to use the words of 
Wilmot C.J. in Bally v. Wells (supra), ‘“‘“whether the equity of this 
case can be got at in a Court of Law’. Approached in a technical 
legal way, the question involves a consideration of the doctrine of 
privity of estate. Although the common law has readily allowed 
the benefit of a covenant to run with land, it has from an early 
date based the running of the burden on a privity of estate between 
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obligor and obligee. This is the ground on which in case after 
case the running of covenants in leases has been rested. Between 
the original lessor and lessee, both of whom have estates in the 
same piece of land, there is a privity of estate, and the same privity 
of estate exists between the lessor and an assignee of the lessee. 
This, it is to be observed, is a different sort of privity of estate 
from that first mentioned in this article. It is not the privity 
between an original party to a covenant and a third person who 
later succeeds to the whole estate of the original party, but a 
privity between covenantor and covenantee. 


Modern writers sometimes explain this privity as depending 
on tenure: see Megarry and Wade, Real Property, p. 651. There 
is, however, in the authorities ground for treating privity of estate 
as extending beyond cases of tenure. In Viner’s Abridgment®® 
it is said that “privies in estate are as joint tenants, baron and 
feme, donor and donee,®® lessor and lessee, etc.’”’ The writer has 
not found in the older authorities any definition of privity of estate 
other than by way of examples. In the cases concerning the 
running of covenants the examples given involve tenure, e.g. in 
Walker's Case® assignee of reversion or lord by escheat and lessee, 
and, by way of analogy, tenant in dower or by curtesy and the 
heir, in respect of a right to sue for waste. This is not surprising, 
since covenants are not likely to be made between parties both 
holding estates in one piece of land unless one is grantor and the 
other is grantee of a particular estate. But privity of estate is 
also required for a release of an estate to one who has a lesser 
estate in the same land, and in this connection a remainderman is 
privy in estate to one who has the next preceding estate. On this 
subject see Preston: Conveyancing,®! and the authorities cited by 
him. It is possible that the term “‘privity of estate’’ means one 
thing in one connection, and something different in another connec- 
tion, but the older authorities do not say so, nor, as indicated 
above, do they give any restrictive or comprehensive definition of 
privity of estate. 


The purport of the above brief discussion has been to suggest 
that there is no narrowly fixed definition of privity of estate. 
However, for privity of estate to exist between two persons, it 
must be that both hold an estate in the same land or the same 
incorporeal interest. The authorities requiring privity of estate 
which are cases where the parties hold estates in land (as distinct 
from incorporeal interests) all concern lessor and lessee. It does 
not follow, however, that if a case should arise where there is, for 
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example, a grant of an estate for life with a remainder in fee, and 
life tenant and remainderman are parties to the deed and enter 
into mutual covenants concerning the land, the covenants cannot 
run with the land. That is to say, so it is submitted, privity of 
estate does not necessarily involve tenure between the parties. 


Nor, also, does it necessarily follow from the authorities that 
the requirement of privity of estate where the parties hold estates 
in the land means that covenants cannot run where the parties 
hold, not different estates in the same interest (corporeal or in- 
corporeal) but different interests in the same land (e.g. one an 
estate in fee simple in the land and the other an estate in fee 
simple in an easement or profit in the same land). The authorities 
in which privity of estate was declared to be necessary are cases 
where, on the one hand, the parties were privy in estate, or, on 
the other hand, were only indirectly connected in estate, or had 
no relationship at all that the common law could recognise. Thus 
in Webb v. Russell,® commonly cited for the requirement of privity 
of estate, the covenantee had no legal interest at all in the land, 
but was a mortgagor with an interest in equity only. For covenants 
to run (or rather for the burden of covenants to run) the land must 
provide an immediate link between the parties. In those cases 
where the only link that each party has with the land is by holding 
an estate in it, the estate must be a legal estate, and the two estates 
must, as it were, be adjacent estates, so that there is privity of 
estate, and not the more remote relationship that exists between, 
for example, A and Y, where A leases to X and X subleases to Y. 
But decisions requiring privity of estate where the only possible 
connection through the land is by holding estates in it are not 
authorities for cases where the connection is otherwise, by interests 
in the land recognised at common law, but not by estates in the 
land. In the decisions where the running of covenants has been 
allowed on the basis of privity of estate there has been no con- 
sideration of cases where the covenant concerns an easement or 
profit held in fee simple; and the fact that privity of estate has 
been required where the covenant has been made in respect of 
estates in land is no ground for saying that covenants can run only 
in such a case, and not where they are made in respect of some 
other interest in land. 


It is therefore submitted that authority does not stand in the 
way of the running of covenants with easements and profits, and 
further, that general legal principle also is not opposed to it. In 
the case of lessor and lessee, the existence of privity of estate 
between the parties does not in itself explain why covenants run 
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with the estate of the lessee. This is a mere technical conception, 
and some ground of utility must be the real explanation. One 
practical ground is mentioned in Spencer’s Case,® that the covenant 
“extends to the support of the thing demised’’. The idea of burden 
being taken with benefit is also present, and was used in Hyde v. 
Dean and Canons of Windsor®™ to justify the running of the burden 
although assigns were not named: see also Brett v. Cumberland.®* 
In Cockson v. Cock®* it was held that a covenant by a lessee to 
leave fifteen acres every year for pasture bound an assignee ‘“‘because 
it is for the benefit of the estate, according to the nature of the 
soil”. It will be noticed that this reason for the running of a 
covenant also provides the test for the sort of covenant that will 
run: the covenant it was said in Spencer’s Case®* must ‘‘touch or 
concern the thing demised”’, and the requirement has been explained 
as meaning that it must “‘affect the nature, quality, or value of 
the thing demised”’ or ‘“‘the mode of enjoying it” (Mayor of Congleton 
v. Pattison®’); though this test is now regarded as being too 
restrictive. 


The requirement of privity of estate is thus not so much an 
indication of a positive reason why covenants should run as a 
restrictive rule limiting the cases in which they may do so. Where 
a covenant runs it does so because the parties are mutually affected 
by it in relation to their respective interests in the land, so that 
if it ceased to bind or be enforceable by an assignee, the interest 
of the latter in the land would be more valuable or less valuable 
as the case might be, and the interest of the other party correspond- 
ingly affected. But a direct link between one party or his assignee 
and the other party or his assignee was necessary to justify the 
enforcement of a contract between persons not both parties to the 
contract, as a substitute for the usual requirement of privity of 
contract; and in the case of lessor and lessee privity of estate 
provided this justification and set limits to what must otherwise 
have been regarded as contrary to ordinary principles of contract 
and possibly dangerous in its consequences. 


Applying these observations to the case where an owner of 
land grants an easement or profit in fee, and the parties enter into 
covenants for the benefit of the servient land or the incorporeal 
interest granted, the same reason exists, it is submitted, for main- 
taining the covenants in force after an assignment by either of the 
parties as in the case of lessor and lessee. The essential ground 
for allowing the covenant to run is that it touches or concerns the 
interest in land held by the covenantee and is annexed to the 
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interest held by the covenantor. There is also an immediate link 
between the dominant and servient owners, as there is between 
lessor and lessee. Equally the enforceability of the covenant may 
be restricted to dominant and servient owners who are in immediate 
privity of interest, but denied where a successor to either party 
does not take the whole estate of his predecessor. 


These arguments of course would apply as well to rentcharges 
as to easements and profits; and the fact that there is substantial 
authority against the running of covenants with rentcharges would 
at first sight suggest that they cannot be held to run with ease- 
ments and profits. But the authorities on rentcharges are like an 
inverted pyramid built up on a point, and they have been erected 
one upon the other without any regard to principle, as Romer L. J. 
recognised in Grant v. Edmondson.®® Indeed Lord Ellenborough’s 
decision in Milnes v. Branch,” which the later authorities follow, 
not only is unsound as to its second ground, as is now recognised, 
but on its first ground is contrary to the earlier decision of Bally v. 
Wells.** Bally v. Wells decided that a covenant may be annexed 
to an incorporeal inheritance, whereas Lord Ellenborough apparently 
acted on the view that the covenant was personal “unless it be 
shewn that this is land.’’ A sounder view, it is submitted, is that 
advanced by Lord St. Leonards, a great property lawyer, before 
the uncritical acceptance of Lord Ellenborough’s judgment in 
Milnes v. Branch™ by the Court of Appeal in Haywood v. Brunswick 
Building Society.*3 In his work on Vendor and Purchaser,” after 
a full discussion of the earlier authorities, he said: “‘Upon the whole 
it is submitted that covenants like those in Brewster v. Kidgell?® 
ought to be held to run in both directions; with the rent or interest 
carved out of or charged upon it in the hands of the assignee, so 
as to enable him to sue upon them; with the land itself in the 
hands of the assignee, so as to render him liable to be sued upon 
it”. Even if it is too late for this view to be adopted in respect 
of rentcharges, it should, it is submitted, be adopted in relation 
to easements and profits, where authority does not stand in the way. 


In conclusion, the American view of this matter may be noted. 
The Restatement of Property,’® dealing with the running of burdens, 
states’? that ‘“‘the successors to land respecting the use of which 
the owner has made a promise become bound upon the promise as 
promisors’’, subject to the following rules :— 
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(i) Successors are not bound unless it was intended by the 
parties to the promise that they should be bound;7§ 

(11) Successors are not bound unless the promise was made in 
such form as to be binding upon the promisor and is in 
writing under seal ;79 

(iii) Successors are not bound unless either (a) the transaction 
of which the promise is a part includes a transfer of an 
interest either in the land benefited or in land burdened, 
or (¥) the promise is made in the adjustment of the mutual 
relationships arising out of the existence of an easement 
(which is defined to include a profit) held by one of the 
parties in the land of the other. This is a requirement of 
privity between promisor and promisee®; 

(iv) Successors are not bound unless by succession they hold 
(a) the estate or interest of the promisor, or (b) an estate 
or interest corresponding in duration to the estate or 
interest of the promisor. This is a requirement of privity 
between promisor and successor®!; 

(v) Successors can be bound only if performance of the promise 
will benefit the promisee or other beneficiary of the promise 
in the physical use or enjoyment of the land possessed by 
him, or (b) the consummation of the transaction of which 
the promise is a part will operate to benefit and is for 
the benefit of the promisor in the physical use or enjoy- 
ment of land possessed by him, and if the burden on the 
land of the promisor bears a reasonable relation to the 
benefit received by the person benefited.*? 


It will be noticed that not only is the burden of covenants 
held to run with easements and profits, but that a general running 
of the burden is recognised beyond that allowed in law or equity 
under English law. The burden of even a positive covenant may 
run, but only if the transaction as a whole gives a reasonable com- 
pensating advantage to the promisor. 


As to the running of the benefit, the rules stated are much 
the same as in English law, except that a deed is not required, 
nor is succession to the whole estate of the original promisee. 

These rules are not universally accepted in the United States. 
Clark** forcibly attacks the requirement for the running of the 
burden that there must be succession between the contracting 
parties, in accordance with rule iiia above; and the decisions in 
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the various States are not uniform. But numerous decisions support 
the running of covenants with easements. Thus New York is one 
of the few States that follow the English rule against the running 
of the burden of affirmative covenants with land; but even in that 
State it is recognised that the burden of a covenant will run, with 
land or easement, when it is made in relation to an easement. 
See Nepensit Property Owners Association v. Emigrant Industrial 
Savings Bank.*4 


W. N. HARRISON. * 


84. N.Y. 248; 15 N.E. 793. This case is reprinted in Casner & Leach: Cases 
and Text on Property, p. 1105. 
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LEGAL LANDMARKS, 1956-1957 


CONSTITUTIONAL LAW 
Uniform Tax Scheme. 

The system of a single income tax levied and collected 
exclusively by the Commonwealth has been in operation in Aus- 
tralia since 1942. Originally introduced as a war-time measure, 
it was given the constitutional imprimatur of the High Court in 
South Australia v. The Commonwealth* on grounds which were not 
confined to the defence power, and in 1946 after the cessation of 
hostilities the scheme was re-enacted as a permanent measure. 
The means bg which the system is operated is a Commonwealth 
legislative scheme involving a Grants Act under s. 96 of the 
Constitution, by which the Commonwealth makes annual grants 
to the States designed to compensate them for the loss of revenue 
from income taxes of their own, and Taxation Acts imposing income 
tax at a rate high enough to produce funds for this purpose as well 
as for the ordinary purposes of the Commonwealth. The States 
are induced to submit to this scheme by a condition attached to 
their grants, and inserted in the Grants Act, that they must not 
levy any income tax themselves. Since the Commonwealth grants 
make up more than half of the annual revenues of the States, this 
condition is a powerful inducement to the States to stay out of the 
income tax field. It is reinforced by a provision in the Income 
Tax Assessment Act (s. 221) giving the Commonwealth tax priority 
over any State income tax in bankruptcy and the liquidation of 
companies, and making it an offence for any taxpayer to pay any 
State income tax before he has paid all his Commonwealth tax 
for the year. 

Another attempt has been made by the States of Victoria and 
New South Wales to have the scheme invalidated: Victoria v. The 
Commonwealth,? the attack being concentrated on the condition 
attached to the Commonwealth grants and on s. 221 of the Assess- 
ment Act. 

All seven judges held that the condition requiring the States 
to refrain from imposing income tax lay within the power of the 
Commonwealth Parliament under s. 96 to make grants ‘‘on such 
terms and conditions as it thinks fit.’ Apart from the plain and 
unqualified language of s. 96, it was held that the course of judicial 
decisions in Victoria v. The Commonwealth (1926)? and Deputy 
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Commissioner of Taxation (N.S.W.) v. W. R. Moran Pty. Lid.,* 
which upheld the attachment of conditions to grants binding the 
States to use the money for particular specified purposes, even 
purposes outside the powers of the Commonwealth, or to hand 
the money over to a particular class of persons, or to contribute 
additional State funds for the specified purposes—treinforced, of 
course, by the decision in the First Uniform Tax Case—led inevitably 
to the conclusion that the Tax Reimbursement Act was valid. 





The plaintiffs naturally relied strongly on the principle of 
Melbourne Corporation v. The Commonwealth,® that the Common- 
wealth cannot attempt to fetter or control the exercise by a State 
of its constitutional powers. But the Court pointed out, as it 
did in the First Uniform Tax Case, that s. 96 does not authorise 
any coercive law: whatever conditions may be attached to a 
Commonwealth grant, the State remains legally free to avoid them 
by not accepting the grant; and this was true of the Tax Reim- 
bursement Act. 


There was, however, no such unanimity among the judges 
about s. 221 of the Assessment Act. So far as the section provides 
for priority of Commonwealth income tax over any State income 
tax in the distribution of the estate of a bankrupt taxpayer or in 
the liquidation of a company, all were agreed that it was valid. 
But the provision subjecting all taxpayers to penalties if they fail 
to pay the Commonwealth tax before any State income tax was 
held by a majority of four (Dixon C.J., McTiernan, Kitto, and 
Taylor JJ.) to three (Williams, Webb, and Fullagar JJ.) to be 
invalid. 

The minority took the view that this provision, like the rest 
of s. 221, dealt with a matter incidental to the taxation power in 
s. 51 (ii) of the Constitution. Dixon C.J., McTiernan, and Kitto 
JJ., however, regarded the parts of s. 221 dealing with bankruptcy 
and liquidation as valid only under the bankruptcy power in s. 51 
(xvii). They refused to accept the view of the minority that the 
other provision was calculated to make the Commonwealth tax 
effective and secure: to them its sole purpose was to make it more 
difficult for the States to impose an income tax. McTiernan J. 
was content simply to characterise the provision as a law with 
respect to State income tax. Dixon C.J. (with whom Kitto J. 
agreed) said the provision was an ‘‘attempt to advance or extend 
the substantive power actually granted to the Commonwealth until 
it reaches into the exercise of the constitutional powers of the 
States’’—an appeal to the federal principle of the Melbourne 
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Corporation Case, though the Chief Justice did not expressly refer 
to that case in this part of his judgment. 

Taylor J. evidently regarded the bankruptcy and liquidation 
parts of s. 221 as incidental to the taxation power, being designed 
to make the Commonwealth tax effective in situations where it 
was Clearly likely to be in jeopardy. But like the other majority 
judges he denied that the other provision could contribute in any 
way to the effectiveness or security of the Commonwealth tax and 
therefore went beyond the limits of the taxation power. 

The result is that the uniform tax scheme, and the consequent 
dependence of the States on Commonwealth bounty, seems likely) 
to remain a permanent feature of Australian government. The 
invalidity of the portion of s. 221] will surely not induce any State 
to assert its independence. As Dixon C.J. said, ““Whether such a 
declaration that s. 22] (i) (a) is invalid) is of practical importance 
in relation to the system of uniform taxation is a matter about 
which I may be permitted to remain sceptical. im 


Freedom of Interstate Trade, Commerce, and Intercourse: Interstate 
Transport. 

The litigious battle between the interstate road hauliers and 
the State Governments which had reached a climax in the two 
Hughes and Vale Cases® continued throughout the past year. 
The most important case on the relationship between inter-State 
transport and s. 92 was Armstrong v. Victoria (No. 2).7 A new 
scheme for compelling the interstate hauliers to contribute to the 
maintenance of the roads, devised by the Victorian Government to 
meet the requirements of the Second Hughes and Vale Case, was 
upheld by a narrow majority of the High Court (Dixon C.]., 
McTiernan, Williams, and Fullagar JJ.; Webb, Kitto, and Taylor 
JJ. dissenting), and now provides the model for the other States. 
Under this scheme owners of commercial vehicles of more than 
four tons load capacity must pay one-third of a penny per ton 
per mile travelled on the roads of the State. No distinction is 
drawn between interstate and intrastate journeys. The charge 
is stated in the legislation to be by way of compensation for wear 
and tear of the roads, and all moneys received are paid into a 
special fund to be applied only to the maintenance of public high- 
ways. The tonnage on which the charge is levied is calculated by 
adding the tare weight of the vehicle to forty per cent. of its load 
capacity. The owner is obliged to keep records of journeys and 
to submit periodical returns with the amounts owing under the Act. 








6. Hughes & Vale Pty. Ltd. v. New South Wales (No. 1) |1955) A.C. 241 
(1954) 93 C.L.R. 1; Hughes & Vale Pty. Ltd. v. New South Wales (No. 2 
(1955) 93 C.L.R. 127; discussed in 2 U.Q.L.J]. 369-73. 

1957) A.L.R. 889 
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The statement of Dixon C.J., McTiernan, and Webb JJ. in 
the Second Hughes and Vale Case (at pp. 175-6) was virtually taken 
as the test to be applied (though not necessarily exclusively) : 

if a charge is imposed as a real attempt to fix a reasonable 
recompense or compensation for the use of the highway and for a 
contribution to the wear and tear which the vehicle may be expected 
to make it will be sustained as consistent with the freedom s. 92 
confers upon transportation as a form of inter-State commerce. 
But if the charge is imposed on the inter-State operation itself 
then it must be made to appear that it is such an attempt. That 
it is so must be evident from its nature and character. Prima 
facie it will present that appearance if it is based on the nature 
and extent of the use made of the roads (as for example if it is a 
mileage or ton-mileage charge or the like); if the proceeds are 
devoted to the repair, upkeep, maintenance and depreciation of 
relevant highways, if inter-State transportation bears no greater 
burden than the internal transport of the State and if the collection 
of the exaction involves no substantial interference with the 
journey.” 


The majority held that the Victorian charge passed this test 
with the aid of evidence submitted in the first instance before 
Taylor J. to show how the various figures were determined and 
the relationship between the total amount expected to be received 
and the total cost of road maintenance in Victoria. There were 
some unsatisfactory features of this evidence, which led Taylor J. 
to the conclusion that the State had failed to show that the charge 
was ‘reasonable’, even if he was to accept—as he did not—the 
majority’s test as a correct one. The majority, however, took the 
view that complete mathematical or statistical accuracy was not 
necessary, so long as it appeared—as it did to them—that there 
was “‘a real attempt to fix a reasonable recompense or compensa- 
tion’ for wear and tear. Williams J. went so far as to say that 
the onus was on the hauliers to show that the charge was unreason- 
able in amount. 


Dixon C.J. (with whom McTiernan J. entirely agreed) took the 
occasion to consider again at length the juristic basis of the State’s 
right to impose a charge on interstate transport consistently with 
s. 92, in order to rebut the view of Kitto J. and Taylor J. expressed 
in the Second Hughes and Vale Case and adhered to by them in 
this case that s. 92 does not permit any such charge. “The true 
point’’, said the Chief Justice, ‘‘must lic in the recognition of the 
completely interdependent relation between modern transport and 
modern roads, not only as a matter of engineering but also as a 
matter of finance. The success of transport by road depends upon 
the state of the roads and the state of the roads depends upon 
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the expenditure upon them, expenditure in reparation, for the 
most part, of the wear and tear upon them caused by the 
transport’. He assimilated the roads as facilities for interstate 
trade, commerce, and intercourse to other facilities such as air- 
fields, air routes, harbours, wharves, etc., for the upkeep of which 
Governments could validly impose charges on those who use them, 
not merely because they are the property of the State, but because 
of ‘‘the relation to interstate trade which their nature and purpose 
give them. The reason why public authority must maintain them 
is in order that the commerce may use them, and so for the com- 
merce to bear or contribute to the cost of their upkeep can involve 
no detraction from the freedom of commercial intercourse between 
States”’. 

His Honour’s reasoning would appear to warrant a conclusion 
that interstate users of such facilities may constitutionally be 
required to contribute to the cost of their construction or improve- 
ment as well as of their maintenance. But that is not his view. 
He expressly stated that s. 92 does not allow the exaction from 
interstate traders of any contribution towards the capital expendi- 
ture on roads, though, inconsistently it seems, in speaking of a 
hypothetical toll road constructed between Sydney and Melbourne, 
he said that a valid charge could include a contribution towards 
the annual interest payable on the capital outlay. From the 
economic standpoint the distinction drawn by the Chief Justice 
between capital costs and maintenance costs may be difficult to 
draw, especially if one considers the sort of work which is usually 
called “‘improvement’’. 

The new road charge scheme as endorsed by the High Court 
offers the States some hope of replenishing their road construction 
and maintenance funds, but no doubt it presents them with great 
administrative (and political) difficulties. Without an elaborate 
policing system the scheme is wide open to evasion. An applica- 
tion to the Privy Council for leave to appeal against the High 
Court’s decision was refused. 

Among a number of decisions favouring interstate hauliers 
should be noted that in Naracoorte Transport Co. v. Butler.2 One 
consequence of the decisions in the Hughes and Vale Cases relieving 
interstate hauliers from the burdens of State transport licensing and 
tax systems was a rapid rise in the population and commercial 
activity of many border towns, such as Naracoorte, in South Aus- 
tralia just over the Victorian border, as transport concerns found 
it convenient to set up offices and depots in them with a view 
to maximising the interstate character of their operations. The 


8. (1956) 95 C.L.R. 455. 
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Victorian transport authorities and the magistrate who heard the 
charge in the case mentioned, where wool shorn and baled on 
Victorian stations was carried in an unlicensed vehicle from 
Naracoorte to Geelong (Victoria), were not impressed by the plea 
of the defendant transport company that the carrying operation 
was interstate and therefore entitled to the protection of s. 92. 
The wool had been collected and taken to the defendant company’s 
depot at Naracoorte by another firm, one of whose members, 
significantly, was on the defendant company’s board of directors. 
The High Court held, however, that ‘““‘whatever reasons or motives 
any of the consignors may have had for sending their wool by the 
appellant’s service from Naracoorte rather than by some other 
service following a more direct route to Geelong’’, the particular 
operation in respect of which the charge was laid was clearly one 
of interstate trade and was therefore protected by s. 92. 


This case may be regarded as the converse of Hughes v. 
Tasmania,® where it was held that a carrier engaged to convey 
from a northern Tasmanian port to Hobart goods imported by 
Hobart merchants from Victoria was not engaged in interstate 
trade, although the goods he was carrying clearly were still in the 
course of interstate trade. This latter case was distinguished in 
Russell v. Walters, also concerned with the operation of the 
Tasmanian transport legislation on the carriage of goods, imported 
from Victoria, from a Tasmanian port to the importer’s depot in 
another town. In this case the goods were picked up at the port 
and carried on a vehicle owned and operated by the importer 
himself. This was held sufficient to distinguish Hughes’ Case and 
to make the journey part of the interstate transit, which was not 
concluded until the goods reached their ultimate destination. ‘The 
question of when and where inter-State transit begins and ends,” 
said the Court, “is a question to be decided not upon the terms 
of a contract but as a matter of practical reality depending on 
the facts of each particular case.” 


Freedom of Interstate Trade, Commerce and Intercourse: Marketing. 

The High Court has in many cases been at pains to emphasise 
that it is only acts of interstate trade, commerce, or intercourse 
which are entitled to the freedom from governmental restriction 
given by s. 92. So where control legislation operates on acts or 
facts which fall outside the scope of interstate trade, commerce, 
and intercourse the Court has tended to say that s. 92 has no 
application, even though in an economic or business sense the 
control may have consequential adverse effects on interstate trade. 


9. (1955) 93 C.L.R. 113. See 2 U.Q.L.J. 379. 
10. (1957) 96 C.L.R. 177. 
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This was the situation, for example, in relation to control of 
margarine production,!! control of the price of Tasmanian potatoes 
sold ex wharf in Sydney,!” control of the distribution of prepared 
meat imported from another State,!* control of the commission 
charged by Sydney agents on the sale of apples sent from 
Tasmania.'4 The Court has taken the view that “‘the first sale 
of a commodity after importation usually is a separate distinct 
and subsequent transaction’”’ not forming part of interstate trade. 
In Wragg’s Case!* Dixon C.J. drew a distinction between a trader’s 
“‘legal’’ capacity to import and his “‘economic”’ capacity, saying 
that s. 92 was relevant only to the former. 

In Fish Board v. Paradiso!® a Queensland marketing authority 
sought to take advantage of this line of reasoning to justify the 
application of a legislative prohibition, subject to penalties, of the 
sale of fish unless it is first brought to and sold at an established 
fish market in the district, to the sale over the counter by a retailer 
of fish bought by him from and delivered to him direct by a 
company established and operating in New South Wales. The 
retailer was penalised, so the argument ran, in respect of sales in 
Queensland made after the interstate transaction had come to an 
end: s. 92 therefore had no application. 


The argument, however, did not commend itself to the High 
Court. Although in a sense—one might say a “‘legal’’ sense, refer- 
ring to Dixon C.J’s distinction referred to above—the statutory 
provision left the retailer free to import fish from New South Wales 
and did not absolutely require him to deliver it to the Board, he 
could not deal with it except by delivering it to the Board. The 
provision thus gave him no “practical option’, and was as 
‘immediate and direct’ a restriction on his freedom to trade inter- 
state and hence as much an infringement of s. 92 as if it had 
directly required all fish coming into Queensland to be delivered 
to the Board for sale. 


The judgments make no reference to any of the cases referred 


to above, nor indeed to any case except Cam & Sons Pty. Lid. v. 
The Chief Secretary of New South Wales.1® But the decision must 
be regarded as an illustration of the qualification to the principle 
of those cases expressed in Kellaway’s Case!" in these terms: to 


say that sales of imported fruit are part of the domestic trade of 


Grannall v. Marrickville Margarine Pty. Ltd. (1955) 93 C.L.R. 55; dis- 
cussed in 2 U.Q.L.J. 376. 

Wragg v. New South Wales (1953) 88 C.L.R. 353. 

Williams v. Metropolitan & Export Abattoirs (1953) 89 C.L.R. 66. 
Grannall v. C. Geo. Kellaway & Sons Pty. Ltd. (1955) 93 C.L.R 
discussed in 2 U.Q.L.J. 377. 

(1956) 95 C.L.R. 448. 16. (1951) 84 C.L.R. 442. 

Note 14 above. 
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the State ‘‘does not mean that legislation, if so framed as to impede 
or prejudice the sale of the fruit might not impair the grower’s 
or consignor’s for the purpose of Paradiso’s Case we may add the 
importer’s| freedom to engage in or conduct interstate commerce.” 
The case thus falls into the same category as three older cases, 
Fox v. Robbins,'® the C.0.R. Case,'® and the Vacuum Oil Case,”® 
in all of which legislation imposing burdens on intrastate sales 











after importation of the commodity was held invalid as constituting 
a direct burden on the interstate trade. 


Freedom of Interstate Trade, Commerce and Intercourse: Lotteries. 





The question of what is involved in the concept of interstate 
trade, commerce, and intercourse was also raised in the difficult 
case of Mansell v. Beck.2!_ The High Court held that a legislative 
prohibition against the acceptance of money in respect of the 
purchase of a ticket in a lottery (except one licensed by the 
appropriate authority), being part of a general State law prohibit- 
ing the conduct of lotteries, was valid even in its application to 
the purchase of tickets in lotteries lawfully conducted in other 
States. This conclusion had been reached by the High Court in 
two cases decided in 1939: R. v. Connare, ex p. Wawn®® and R. v. 
Martin, ex p. Wawn,”* but the question was again fully considered 
by the Court owing to the unsatisfactory nature of the reasoning 
in some of the judgments in those cases in the light of later develop- 
ments in s. 92 doctrine. 












McTiernan J. was content to rest his decision on the simple 
proposition that the conduct of lotteries and all attendant acts of 
payment, communication, transmission of money and tickets, etc., 
is not trade, commerce, or intercourse at all, but merely gambling: 
s. 92 therefore has no application. Taylor J. drew upon the long 
history of British and Australian legislation against lotteries and 
gaming to reach the same conclusion. 













The other judges, however, did not take this view. Williams J. 
fell back on the distinction which had been drawn in Wragg v. 
New South Wales** and the other similar cases referred to in the 
discussion of Fish Board v. Paradiso above, between “‘activities 
which are characteristically part of interstate trade, commerce, and 
intercourse and activities in close juxtaposition thereto but not 
close enough to have the magic wand of s. 92 waved over them.”’ 
He held that the act of accepting money in Sydney for transmission 


to Hobart for a ticket in a Tasmanian lottery was not a link in 


18. (1909) 8 C.L.R. 115. 
19. (1926) 38 C.L.R. 408. 20. (1934) 51 C.L.R. 108. 
21. (1956) 95 C.L.R. 550. 22. 61 C.L.R. 596. 


23. 62 C.L.R. 457. 24. (1953) 88 C.L.R. 353. 
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the interstate chain protected by s. 92, and although, as he recog- 
nised, the prohibition of such an act might have the “‘economic”’ 
effect of restricting interstate intercourse, this was, in accordance 
with the principle of Wragg’s Case, irrelevant. This very narrow 
idea of the nature of the transaction was rejected by Kitto J., 
who alone of all the judges held the provision to be a direct infringe- 
ment of freedom of interstate intercourse and so invalid. 


For the purposes of precedent the leading judgment is that 
of Dixon C.J. and Webb J. Their reasoning was supported by 
Fullagar J. and, it seems, by Williams J. (at p. 578). Dixon C.J. 
and Webb J. did not find it necessary to decide whether the act 
of accepting money for the purchase of a ticket in a foreign lottery 
was itself part of interstate trade, commerce, and intercourse or 
not. Their reasons for holding the law valid were applicable in 
either case, as is clear from their dictum that “‘if the Federal 
Parliament were to enact that none of the means of communcation 
or of paying money between States was to be employed for, or in 
furtherance of the conduct of, a lottery, then an attack upon the 
enactment upon the ground that it infringed s. 92 might be expected 
to fail”. The test applied by their Honours is one which has often 
been advanced by Dixon C.J., but has probably been decisive only 
in one other case: Hospital Provident Fund Pty. Ltd. v. Victoria.® 
It has been put thus by the Chief Justice:?® even where there is 
“‘an act or transaction which falls within the conception of trade, 
commerce, or intercourse among the States and a restriction or 
burden operating upon that act or transaction’’, there is no infringe- 
ment of s. 92 if “‘the restriction or burden is imposed in virtue of 
or in reference to none of the essential qualities which are connoted 
by the description ‘trade, commerce, and intercourse among the 
States.” ” 


This is a difficult concept to grasp. As applied to the situation 
in Mansell v. Beck, it led Dixon C.J. and Webb J. to the conclusion 
that even though the act of accepting money for the purchase of a 
foreign lottery ticket might be part of interstate intercourse, it 
was not for that reason or by virtue of any interstate or commercial 
character of the act that it was prohibited—it was prohibited simply 
because of and by reference to its aleatory character as part of a 
general law against lotteries. As Fullagar J. pointed out, it would 
be otherwise if the law discriminated against lotteries conducted in 
other States, because then the interstate character of the transaction 
would be a criterion of the application of the law. But in the 
case of a law which does not discriminate between interstate and 


25. (1953) 87 C.L.R. 1. 
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6. As Dixon J. in O. Gilpin Ltd. v. Commissioner for Road Transport & 
Tramways (1935) 52 C.L.R. 189 at 206. 
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intrastate transactions, if the prohibition of acts which are, or are 
part of, interstate transactions can surmount the barrier of s. 92 
simply because the ban can be said to operate in respect of the 
gambling character of the acts, one may wonder whether a 
nationalisation law like the Banking Act 1947, held invalid in the 
Banks Case,?7 ought not also to pass the barrier because it may 
be said to prohibit acts because of or by reference to their private 
capitalist character, not any quality which essentially belongs to 
interstate commerce. Of course it all depends on what things one 
regards as being “‘‘of their own nature’ part of interstate trade, 
commerce, and intercourse, to use a phrase used by Dixon C.]. 
and Webb J. in Mansell v. Beck. 


Ross ANDERSON. * 


PRIVATE INTERNATIONAL LAW. 


Recognition of “‘Foreign’’ Divorces. 





In Travers v. Holley! the Court of Appeal in England followed 
a principle that they would recognize a foreign divorce based on 
jurisdictional facts which would, had they existed in England, have 
justified an English Court in assuming jurisdiction. Accordingly 
it recognized as valid a New South Wales divorce decree obtained 
by a deserted wife whose domicil by New South Wales statute was 
deemed not to have been changed by reason of her husband having 
(as was the case) obtained a domicil outside New South Wales. 

There was similar, though not precisely identical, legislation 
in England, viz. s. 14 of the Matrimonial Causes Act 1937, which 
provided that where a petitioning wife had been deserted and 
where the husband was immediately before the desertion domiciled 
in England and Wales the Court should have jurisdiction notwith- 
standing that the husband had changed his domicil since the 
desertion. 








In Fenton v. Fenton? the Victorian Full Court refused to act 
in a reciprocal spirit. Here the English Court had, pursuant to 
the abovementioned section of the English Act, granted a decree 
of divorce to a wife domiciled in England at time of desertion, 
though the husband at the time of decree had acquired a Victorian 
domicil. The question was whether the Victorian Court would 












9 


27. Commonwealth v. Bank of New South Wales (1950) A.C. 235, 79 C.L.R. 497. 
1. [1953] P. 246. 
2. [1957] V.R. 17, [1957] A.L.R. 412. 
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recognise such divorce. Victoria has legislation similar in purport 
to the English Act. It was held that it would not. The main 
judgment was that of O’Bryan J. He regarded Travers v. Holley 
as being based on the view that the only reason why English 
courts previously confined their recognition of foreign divorces to 
those based on domicil in fact was that such domicil was the only 
basis on which the English Courts themselves could act in decreeing 
divorce. The judgment of O’Bryan J. concluded that this is a 
wrong generalisation and that there is no link between the principles 
of domestic jurisdiction and the jurisdictional requirements to 
which a foreign judgment must conform. Taking his stand on 
the pronouncements in some of the earlier leading cases, he con- 
cluded that there was a general principle® of private international 
law that a foreign divorce was entitled to recognition only if it 
was the decree of the Court of the domicil, that this principle was 
one flowing from the concept of marriage as a status and had 
nothing to do with whatever modifications might be made by local 
statute in relation to the requirements of domestic jurisdiction. 
The learned judge was not troubled by the argument based on 
comity! as he considered that the question of the enforcement of 
foreign acquired rights had long ceased to be regarded as based 
on ideas of comity. 


EDWARD I. SYKEs. 


SUCCESSION. 


Testator’s Family Maintenance Applications: Effect of Subsequent 
Events. 


The question of the use of subsequent events in determining 
whether a will has made adequate provision for the proper main- 
tenance of an applicant under the Testator’s Family Maintenance 
Act was settled by the High Court in Coates v. National Trustees 
Executors and Agency Co. of Australasia Ltd.‘ It is perhaps rather 
unfortunate that this question has so often been considered by 
the State Supreme Courts in situations which did not call for a 
decision thereon one way or the other; and even in the instant 
case it seems that the Court discussed the question solely for the 
purpose of settling the conflict of opinion in the different 
jurisdictions. 


3. Italics are mine. 


4. The judge was inclined to doubt whether the recognition of English 
divorces on the ground suggested would be socially desirable in view 
of the differences in jurisdictional requirements in the laws of the Aus- 
tralian States. It might be, for instance, that an English divorce would 
be recognised in Western Australia but not in Victoria. 


(1956) 95 C.L.R. 494. 

















Legal Landmarks, 1956-1957 197 





In Re Brown deceased? Townley J. held that the question of 
whether a testator has failed to make adequate provision for the 
proper maintenance and support of an applicant is to be deter- 
mined upon the circumstances existing at the date of the testator’s 
death, including circumstances which could reasonably be foreseen 
at the time, and not upon the circumstances existing at the time 
of the application. The time limitation on applications, imposed 
through the necessity of winding up as expeditiously as possible 
the administration of estates, makes this question of no importance 
in the vast majority of cases; but in cases like Re Forsaith® where 
a married daughter was deserted by her husband after the testator’s 
death, and Re Wheare*, where the widower of the testatrix suffered 
serious injuries in an accident after her death, it assumes vital 
importance. Townley J.’s view was based upon the well-known 
statement of Lord Romer in Bosch’s Case*® that ‘‘the court must 
place itself in the position of the testator and consider what he 
ought to have done in all the circumstances of the case, treating 
the testator for that purpose as a wise and just rather than a fond 
and foolish husband or father.’’ From this the learned judge 
concluded that since a moral obligation was imposed upon the 
testator it must be imposed during his lifetime, and a breach of 
that obligation should not be imputed to him merely by reason 
of unforeseeable events arising after his death. 


In the High Court Dixon C.J. agreed that the considerations 
stated by Townley J. confirmed the interpretation which the actual 
words of the provision suggested. It followed that “the intervening 
events may be taken into consideration because they suggest or 
tend to show what antecedently might have been expected but 
they must not be outside the range of reasonable foresight. If all 
contingencies that might reasonably have been anticipated have 
been taken into account, it would be difficult to say that the actual 
occurrence of some event which antecedently no one could reason- 
ably have foreseen shows that the maintenance or support was 
not proper or the provision therefor was not adequate. It is there- 
fore impossible to treat intermediate occurrences as more than 
evidentiary facts.”’ 


Webb J. agreed with the “‘moral obligation’”’ argument; but 
the other member of the majority on this point, Kitto J., refused 
to accept it as it was formulated by Townley J. He pointed out 
that the condition of jurisdiction was the absence of a reasonable 
provision, and not unreasonableness on the part of the testator. 
The only question therefore was one of objective fact: was the 





1952) St. R. Od. 47. 3. (1926) 26 S.R. (N.S.W.) 613. 
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applicant left, by the testamentary disposition which the testator 
made, without adequate provision for his proper maintenance and 
support. It was not essential to jurisdiction that the testator 
should be worthy of censure on moral grounds. 


This attitude to the ‘‘moral obligation” argument was also 
adopted by Williams J. and Fullagar J., who dissented however 
as to the conclusion to be drawn from it. With respect, it is 
suggested that this view is clearly right. The real question at 
issue is as to the meaning of the language of the legislation, and 
not as to the consequences to be drawn from a gloss upon the 
language. Then despite certain reasons of convenience for prefer- 
ring the date of the application, it seems, as Kitto J. remarked, 
that the condition of jurisdiction is that the testator has exercised 
his power of testamentary disposition in such a manner that he 
has omitted to make adequate provision for the applicant in his 
will, and not that the applicant is found to be inadequately pro- 
vided for notwithstanding any provision made for him by the 
testator’s will; and ‘‘the question whether such an omission occurred 
can hardly be intended to admit of a different answer at an interval 
after the death from that which would have been given to it 
immediately upon the death.” 


KEVIN RYAN.* 


TORTS. 
Master's Right to Indemnity from Servant. 


The decision of the House of Lords in Lister v. Romford Ice 
Co. that, where an employer has been rendered vicariously liable 


in respect of the negligent act of an employee, such employer can 
recover in damages from such employee the amount for which 
he has been held so responsible, is one that has aroused considerable 
controversy. 


The facts were simple. The defendant was a lorry driver 
employed by the plaintiffs and negligently drove the lorry into 
and injured his father, who was a co-employee. The latter obtained 
judgment against the plaintiffs. The insurers of the plaintiffs 
satisfied the judgment and caused action to be brought in the 
name of the plaintiffs against the defendant, acting under a clause 
of the contract of insurance enabling them to do so and without 
consulting the plaintiffs. The trial judge, Ormerod J., purporting 
to act under the Law Reform (Married Women and Tortfeasors) Act 


1. [1957] 2 W.L.R. 158. 
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1935,? (hereinafter called “the Tortfeasors Act’’) gave judgment 
for the plaintiffs, in effect ordering a complete indemnity under 
that Act. This judgment was affirmed by the Court of Appeal? 
by a majority, with Denning L.J. (as he then was) dissenting, but 
primarily on the basis of contract. The majority held that the 
defendant was in breach of an implied term in his contract of 
employment that he would drive with reasonable care and skill. 
The majority then went on to hold that the claim of the plaintiffs 
was not defeated by the fact that they and the defendant were 
technically joint tortfeasors; they thought that the rule in Merry- 
weather v. Nixan* excluding contribution or indemnity did not at 
common law apply where the tortfeasor seeking it was morally 
blameless in the matter. It was not necessary, therefore, to invoke 
the Tortfeasors Act (which would make the award of an indemnity 
a matter for the discretion of the Court), but the majority also 
stated that the trial judge exercised his discretion correctly under 
that Act. 


























The House of Lords affirmed the decision of the Court of 
Appeal, Lords Radcliffe and Somervell dissenting. All the learned 
law lords, including the dissentients, agreed that there was an 
implied contractual obligation resting on the employee to use due 
care in the performance of his duties. In fact, Denning L.J. was 
alone, in both tribunals, in thinking that the only liability could 
be in terms of tort. 





The judgments of the two dissentients in the House of Lords 
were based on the notion of certain counter-implications in the 
contract of service which would provide an indemnity in favour 
of the negligent servant. It is impossible to avoid the conclusion 
that the rejection of the suggested implied terms by the majority 
was very much motivated by the complete lack of precision sur- 
rounding them. There appear to have been at least three alternate 
implications suggested. There was first the submission that there 
was an implied term that the plaintiffs would indemnify the 
defendant against all claims against him for any act done by him 
in the course of his employment. This was rejected by the House 
of Lords as being impossibly wide. Secondly, there was the view, 
acted on by Denning L.J. in the Court of Appeal, that there was 
an implied term that if the employer was insured against the 
liability he would not seek to recover contribution or indemnity 
against the employee. In actual argument before the House of 
Lords, however, counsel preferred to seek a wider principle than 
this and reliance was placed on insurance under the Road Traffic 


2. cf. Part III of the Law Reform (Tortfeasors Contribution, Contributory 


Negligence and Division of Chattels) Act of 1952 (Queensland). 
3. [1956] 2 Q.B. 180. 4. (1799) 8 Term Rep. 186 
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Act rather than on the general tort liability insurance effected by 
the employer. The Road Traffic Act provided iter alia that it 
should not be lawful for any person to use or to cause or permit 
any other person to use a motor vehicle on a road unless there 
was in force in relation to the user a policy of insurance against 
third party risks in terms of the Act. The plaintiffs here had 
taken out such a policy which did not, however, cover injury to a 
fellow employee by the driver and by the Act was not required 
to do so. Moreover, there was some doubt whether this accident 
occurred ‘‘on a road’”’ within the meaning of the Act. Consequently, 
as Viscount Simonds pointed out,® counsel was led to ‘‘yet another 
variation of the pleas’, viz. that it was an implied term of the 
employment contract that the driver was entitled to be indemnified 
not only where the employer had insured him under the Road 
Traffic Act, but also where he ought as a reasonable and prudent 
man to have insured him, even though that Act might not have 
called for insurance against the actual contingency which operated. 
In fact, the argument was not limited to the applicability of the 
Road Traffic Act to the particular situation at all. Lord Radcliffe 
in substance stated the position as being that where it was under- 
stood between employer and employee that the employer would 
take out a policy against third-party liability under the Act (or, 
in the words of Viscount Simonds, would ‘“‘look after the whole 
matter of insurance’) there is an implied term in the contract of 
employment that the employer would not seek indemnity from 
the servant. ® 


In general the majority rejected all the various suggested 
implications on the basis, firstly, that their inclusion was not 
necessary to give such business efficacy to the transaction as the 
parties must have intended that it should and, secondly, on certain 
ab inconvenienti considerations. In particular they rejected the 
argument based on the Road Traffic Act inasmuch as the object 
of that Act was not the “protection of the bank balances of car 
owners or the life savings of their employees, but simply and solely 
to ensure that persons injured by the negligent driving of motor 
cars who established their claims in Court might not be deprived 
of compensation by reason of the defendant’s inability to satisfy 
their judgments.”’"? It appears rather remarkable that counsel for 
the defendant did not rely more on the ground that found favour 
with Denning L.J., viz. the implication to be drawn from the fact 
of existing insurance against liability rather than the argument 
based on the Road Traffic Act which postulates a much wider 
implication. 


5. [1957] 2 W.L.R. at 167. 6. Ibid. at 178-9. 
7. per Lord Tucker, ibid. at 183-4. 
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One point left very obscure is the question of the right of the 
master to damages independently of the doctrine of the implied 
term. Lord Morton of Henryton regarded Ormerod J. as quite 
correct in deciding the matter on the joint tortfeasor basis under 
the Tortfeasors Act. This seems obvious, but it leaves the matter 
of an indemnity discretionary. He also thought that the plaintiff 

ould have succeeded on the joint tortfeasor basis independently 
of the Act on the view that the rule of Merryweather v. Nixan 
only applied where the tortfeasor seeking indemnity or contribution 
knew he was doing an unlawful act. This question is very obscure. 
Some of the law lords seemed to be of the view that any non- 
contractual common law right of the employer would be based not 
on his position as a joint tortfeasor but on the notion that the 
servant in being negligent committed a tort against the employer.® 

On the other hand, Viscount Simonds expressed the view that 
if the plaintiffs could not recover damages from the defendant for 
breach of contract they were precluded even from recovering 
contribution against him whether they claimed under the Act or 
outside it.” 


Another point left doubtful is the status of the previous 
decision in Jones v. Manchester Corporation" where it was held 
that in a situation where the employer was also negligent the 
latter could not obtain a complete indemnity against the servant; 
there was a right to contribution only within the discretion given 
by the Act. Is this still the situation where the cause of action 
is breach of implied contract ? Hodson L.J., who dissented in 
the Jones case, was of the view that the employer’s claim to 
indemnity was based on breach of contract and therefore fell 
outside the Tortfeasors Act.!* Whether this is so or not is not 
decisively answered by the Lister case; the statement of Hodson 
L.J. may well be ambiguous in itself. In any event it may well 
be that the contributory negligence apportionment legislation!® 
applies to claims for breach of contract. Another possible view 
would be that the implied term in favour of the employer is subject 
to an exception if the employer was himself negligent, but this 
would seem to lead to the result that no liability at all would pass 
to the employee in such a case. 


8. Ibid. at 175. 

9. Ibid. at 177 (Lord Radcliffe); cf. Denning L.J. [1956] 2 Q.B. at 190. 
10. [1957] 2 W.L.R. at 170. 1] 1952] 2 O.B. 852. 

12. Ibid. at 876-877. 

13. The Queensland legislation is Part III of the Law Reform (Tortfeasors 


Contribution, Contributory Negligence and Division of Chattels) Act of 
1952 


14. See Glanville Williams: Joint Torts and Contributory Negligence, s. 80, 
pp. 328-332. 
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The central principle of the Lister case is undoubtedly the 
implication of the term that the employee will not cause damage 
to his employer by his negligence. From the viewpoint of strict 
lawyer’s law, some doubt may well be entertained whether such 
implication is really any more necessary to give business efficacy 
to the contract, especially if the employee is aware of the fact of 
insurance, than were the suggested counter-implications in favour 
of the employee which were rejected by the House of Lords. 

The decision has, however, been more criticised on social 
grounds. The implication of the term in favour of the employer 
may by some be deplored as a retrograde step in view of the 
increasing tendency to regard the employer’s vicarious liability as 
merely part of the cost of production and something against which 
insurance cover is habitually taken out. Some apprehension may 
also be felt at the possibility of the life savings of employees being 
applied to meet the consequences of some error of judgment com- 
mitted during the high pressure of employment duties. Another 
view is that the fact that the insurer may take the proceedings by 
virtue of the principle of subrogation, or cause them to be taken 
by virtue of express terms in the policy as in the Lister case, without 
approaching the employer, may tend to the prejudice of good 
labour-management relationships. At the same time there is point 
in the submission of Jolowicz!> that employees should not be placed 
in a position where they can assume that they are always free from 
responsibility for their negligence. Nor could a principle contrary 
to that of Lister be applied in all cases of vicarious liability. It 
does seem, for instance, to be socially unjust that a master held 
vicariously responsible for the intentional wrongdoing, e.g. fraud, 
of a servant should not be able to recoup his loss. Even where 
the wrongdoing is merely negligent, considerations may well apply 
to small scale employment different from those applicable to large 
industrial establishments. Any legislation designed to alter the 
Lister principle would need to keep these considerations in mind. 


Breach of Statutory Duty: the Nature of Vicarious Liability. 
Another important decision bearing on the master-servant 
relationship was that of the High Court in Darling Island Stevedoring 
Co. v. Long.1® Here regulations made under the Navigation Act 
required certain precautions to be taken in connection with the 
loading and unloading of cargo on wharves. The Regulations cast 
the duty upon the “person in charge’’ representing a stevedoring 
firm. A wharf labourer claimed damages for an injury alleged to 
be sustained from a breach of the regulations by the “‘person in 


15. See article in 1957 Camb. L.J. 21. 


16. [1957] Argus L.R. 505. 
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charge’, who was the foreman of the defendant stevedoring com- 
pany. He sued the company for damages for breach of statutory 
duty. The High Court held that the regulation created a right 
of civil action for its breach in spite of the fact that the penalty 
for breach was imposed by the Regulations and not by the Act. 
They held, however, agreeing on this aspect with the Full Court 
of New South Wales, that the statutory obligation was cast upon 
the ‘“‘person in charge’, not upon the employer. The matter, 
however, did not rest here as the New South Wales Court had held 
that, although the obligation was placed by the statute upon the 
foreman, yet the employer was liable because the statutory default 
of the foreman was committed in the course of employment. The 
High Court held unanimously that this was wrong. The liability 
of the foreman flowed from statute; the vicarious liability of an 
employer for the acts and omissions of his servants was based on 


common law. To hold that the employer was vicariously respon- 


sible for a statutory duty cast upon an employee would amount 
to finding a duty which did not exist at common law and hence 
could only exist by virtue of the statute which in the present case 
obviously did not intend to create it. 


This reasoning commits the High Court to the view that the 
employer himself must be in a duty situation, that the concept of 
vicarious liability is not that the employer is liable for the “‘torts’’ 
or ‘‘wrongs”’ of his servant, but only that the master is answerable 
for acts of his servant which are done in the course of the employ- 
ment and depart from a standard which happens to be obligatory 
upon both master and servant. The result is that the master is 
held liable, not for the servant’s breach of a duty of care which 
he, the servant, owed to the stranger, but for a breach of a duty 
of care which the master himself owed to the stranger. This, in 
fact, forms the basis of the decisions in Twine v. Bean’s Express 
Ltd.17 and Conway v. George Wimpey & Co.18 Such view, which 
is contrary to the tenor of the articles by Professor R. W. Baker 
previously published in this Journal,!® opens up some of the difficult 
questions discussed in Broom v. Morgan.” It is expressed clearly 
only in the judgments of Kitto and Taylor JJ. and does not appear 
to be consistent with what Fullagar J. said.24_ It may also be 
difficult to reconcile it with the remarks of certain members of the 
House of Lords in Stavely Iron & Chemical Co. v. Jones. It 
appears, however, that what was said in the latter case was uttered 
to combat certain views of Denning L.J. that the whole lability 


(1946) 62 T.L.R. 458. 18. [1951] 2 K.B. 266. 
See 2 U.Q.L.J. 1, 156. 20. [1953] 1 O.B. 597. 
1957} Argus L.R. at 515. 

1956) A.C. 627 at 639 (Lord Morton), 643-4 (Lord Reid). 
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of the master was based on some degree of fault on his part, and 
amounts to no more than this, viz. that in cases of vicarious liability, 
as distinct from cases of original liability such as the failure to 
provide a safe system of work, the “fault” is the fault of the 
employee, not the employer, and that the employer could not be 
held responsible in a case where the employee was not guilty of 
negligent or wrongful conduct. This is quite consistent with a 
view that vicarious liability exists only when there is a duty to 
take care on the part of the master. It is broken then by the 
negligence of the employee which by reason of the course of employ- 
ment theory is imputed to the master. Usually the master’s duty 
and the servant’s duty co-exist, but there may be cases where the 
servant is under a duty but the master is not. The question 
whether the converse position may possibly also exist would take 
us too far into Broom v. Morgan.*8 


Occupiers’ Liability. 


The decision of Havers J. in Ashdown v. Samuel Williams & 
Sons Ltd.,2* noted in the last issue of this Journal,” has, so far 
as the liability of the occupier is concerned, been affirmed by the 
Court of Appeal.?® Whilst it was possible to interpret the decision 
of Havers J. as being merely that the duty to the plaintiff as a 
licensee was fulfilled by reason of the notice acting as a warning 


of danger and, in fact, this was the view adopted in the previous 
note, it is obvious that the Court of Appeal proceeded on the 
ground that the notice operated as a term of the permission given 
to the plaintiff to use the path on the property. As she read part 
of the notice and the Court held that the defendant did what was 
reasonably sufficient to give her notice of the rest of it, the Court 
thought that the decision in Parker v. South Eastern Railway? 
applied, with the result that she was bound by the whole notice 
and her permission to enter was one on the terms of that notice. 
On this basis it seems that the decision would be the same even 
if the plaintiff were an invitee and the decision will be good law 
in England even after the passing of the new Occupiers’ Liability 
Act. Whether it is based upon contract or upon the volens maxim 
may well be a matter of doubt. 


EDWARD I. SYKES. 
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